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Defendant did not preserve for appeal the question of whether the search imposed 
by satellite-based monitoring was reasonable where defendant’s objection below 
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Appeal and Error—preservation of issues—failure to raise issue at trial—
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cerning examination of an involuntarily committed patient by a physician, was not 
preserved for appellate review where respondent did not raise it during the district 
court hearing on her involuntary commitment. There was not automatic preserva-
tion of the issue because the statute did not require a specific act by a trial judge and 
did not place any responsibility on a presiding judge. In re E.D, 111.

CRIMINAL LAW

Criminal Law—self-defense—aggressor instruction—There was no plain error 
in a trial court giving an aggressor instruction in a domestic second-degree murder 
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CRIMINAL LAW—Continued

prosecution in which defendant claimed self-defense. Defendant’s claim rested on his 
otherwise unsupported testimony and the record contained ample justification for 
questioning the credibility of defendant’s account of events. State v. Mumma, 226.

EVIDENCE

Evidence—photographs—reviewed in jury room—no prejudicial error—
While the trial court erred in a domestic second-degree murder prosecution by 
allowing the jury to examine in the jury room without defendant’s consent 179 pho-
tographs that had been admitted into evidence, that error was not prejudicial given 
the extensive evidence of defendant’s guilt and the weakness of defendant’s claim of 
self-defense when considered in conjunction with the other evidence in the record. 
The relevant inquiry was not the impact of the photographs on the jury, but whether 
viewing the photographs in the jury room adversely affected defendant’s chances for 
a more favorable outcome at trial. State v. Mumma, 226.

INDICTMENT AND INFORMATION

Indictment and Information—manufacture of marijuana—intent to dis-
tribute—The indictment charging defendant with manufacture of marijuana was 
sufficient where it alleged that defendant manufactured marijuana by “producing, 
preparing, propagating and processing” but did not allege that defendant acted with 
an intent to distribute.  While one of the alleged means of manufacture required a 
showing of intent to distribute, the other three did not. State v. Lofton, 216.

Indictment and Information—superseding indictment—identity of child vic-
tim—A superseding indictment charging defendant with a sexual offense against a 
seven-year-old child did not sufficiently name the victim under N.C.G.S § 15-144.2(b) 
where it referred to her as “Victim # 1.” To “name” someone is to identify them in 
a unique way that enables others to distinguish between the named person and all 
other people. State v. White, 248.

Indictment and Information—superseding indictment—identity of victim—
reference to outside material—A superseding indictment did not sufficiently 
identify the victim in a prosecution for a sexual act against a child by an adult where 
the child was named only as “Victim # 1” and could not be identified without look-
ing outside the four corners of the indictment. A court may not look to extrinsic 
evidence to supplement a missing or deficient allegation in an indictment. State  
v. White, 248.

SECURITIES

Securities—fraud—jury instruction—written request—The trial court did not 
err by rejecting defendant’s request for a “safe harbor” jury instruction in his trial 
for securities fraud.  Defendant failed to submit an adequate written request for the 
instruction. Piazza v. Kirkbride, 137.

Securities—fraud—jury verdicts—consistency—Where a jury found defendant 
liable for securities fraud, the trial court did not abuse its discretion by denying 
defendant’s motion for a new trial on the grounds that the jury’s verdicts were imper-
missibly inconsistent.  The record contained sufficient justification to support the 
jury’s conclusion that defendant, and not his co-defendant, made materially false and 
misleading statements to investors. Piazza v. Kirkbride, 137.
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IN THE MATTER OF E.D. 

No. 125PA18

Filed 10 May 2019

Appeal and Error—preservation of issues—failure to raise issue 
at trial—no automatic preservation

An alleged violation of N.C.G.S. § 122C-266(a), concerning 
examination of an involuntarily committed patient by a physician, 
was not preserved for appellate review where respondent did not 
raise it during the district court hearing on her involuntary commit-
ment. There was not automatic preservation of the issue because 
the statute did not require a specific act by a trial judge and did not 
place any responsibility on a presiding judge.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, ___ N.C. App. ___, 813 S.E.2d 
630 (2018), vacating an order entered on 5 January 2017 by Judge Dan 
Nagle in District Court, Wake County. Heard in the Supreme Court on  
6 March 2019.

Joshua H. Stein, Attorney General, by Robert T. Broughton, 
Assistant Attorney General, for the State, petitioner-appellant.

Glenn Gerding, Appellate Defender, by Wyatt Orsbon, Assistant 
Appellate Defender, for respondent-appellee. 

HUDSON, Justice. 

This case is before us pursuant to the State’s petition for discretion-
ary review1 of the Court of Appeals’ decision which held that “in cases 
where a respondent [who is involuntarily committed to a State health 
facility] does not receive an examination by a second physician as man-
dated by N.C. Gen. Stat. § 122C-266(a), the respondent is not required 
to make a showing of prejudice resulting from the statutory violation 
in order to have the trial court’s order authorizing her continued com-
mitment vacated.” In re E.D., ___ N.C. App. ___, ___, 813 S.E.2d 630, 

1. Respondent’s conditional petition for discretionary review was denied on  
7 June 2018. 
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634 (2018). We now review: (1) whether “the Court of Appeals erred 
in concluding that N.C. Gen. Stat. § 122C-266(a) was the type of statu-
tory mandate for which the right to appellate review is automatically 
preserved regardless of a failure to object in the trial court”; and (2) 
whether “the Court of Appeals erred in concluding that appellate relief 
is automatically merited upon the showing of a violation of N.C. Gen. 
Stat. § 122C-266(a).” Because the Court of Appeals erred in concluding 
that N.C.G.S. § 122C-266(a) imposes a statutory mandate that automati-
cally preserves violation of that subsection for appellate review—and 
because respondent did not otherwise preserve her argument alleging 
the violation by objecting on that basis at the hearing on her involuntary 
commitment—we reverse the Court of Appeals’ decision without decid-
ing whether prejudice must be shown to obtain relief on appeal. 

I.  Factual and Procedural Background

The facts of this case begin on 26 December 2016 when respondent’s 
sister filed an affidavit and petition for involuntary commitment in the 
District Court in Wake County requesting that respondent be taken  
into custody. 

In the affidavit respondent’s sister swore that respondent was men-
tally ill, was a danger to herself or others, was in need of treatment for 
her mental illness in order to prevent further disability and deterioration 
that would predictably result in dangerousness, and was a substance 
abuser who was dangerous to herself or others. In support of these 
assertions, respondent’s sister swore to the following facts: (1) respon-
dent was suicidal; (2) respondent attempted to jump out of a moving 
vehicle on Christmas Eve; (3) respondent threatened to kill her sister,  
her niece, and her mother when respondent’s sister turned out a light  
in her own home and moved eggs in the refrigerator; (4) respondent has 
thrown knives, computers, and chairs at her sister; (5) respondent  
has been diagnosed with bipolar I disorder with manic, psychotic features; 
(6) respondent has abused prescription drugs and attempted to break 
down a bathroom door when she was intoxicated after drinking liquor; 
and (7) respondent threatened to “beat the skin off” her mother’s face. 

At 7:01 p.m. on the same day that respondent’s sister filed the affida-
vit and petition, a magistrate found that respondent was mentally ill, was 
a danger to herself or others, was in need of treatment in order to pre-
vent further disability and deterioration that would predictably result 
in dangerousness, and was a substance abuser who was dangerous to 
herself or others. Based on these findings, the magistrate ordered that 
law enforcement take the respondent into custody for examination by a 
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physician or eligible psychologist within twenty-four hours of issuance 
of the order.2 Respondent was taken into custody by Raleigh police at 
8:00 p.m., and she was transported to UNC Hospital in Chapel Hill, North 
Carolina, at 8:30 p.m.3  

On 27 December at 1:30 p.m., respondent received her first examina-
tion by a physician as required by law.4 The examining physician opined 
that respondent was mentally ill, was a danger to herself, and was a danger 
to others. As a result of these findings, the physician recommended that 
respondent should be subject to inpatient commitment for fifteen days.5 

On the same day as her first examination at UNC Hospital, respon-
dent was transported to UNC Wakebrook Psychiatric Services (UNC 
Wakebrook) in Raleigh to begin her inpatient commitment. After her 
arrival at UNC Wakebrook, respondent received her second examina-
tion as required by law at 4:45 p.m.;6 however, during this examination, 
respondent was seen by a psychologist. She was not examined by a 
physician as required by law. N.C.G.S. § 122C-266(a) (2017) (“[W]ithin 
24 hours of arrival at a 24-hour facility described in G.S. 122C-252, the 
respondent shall be examined by a physician.” (emphasis added)); see 
also id. § 122C-3(29), (30a) (Supp. 2018) (defining “physician” and “psy-
chologist” separately, and stating that a “physician” is “an individual 

2. N.C.G.S. § 122C-261(b) (2017) (“If the clerk or magistrate finds reasonable grounds 
to believe that the facts alleged in the affidavit are true and that the respondent is probably 
mentally ill and either (i) dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to 
others, as defined in G.S. 122C-3(11)b., or (ii) in need of treatment in order to prevent fur-
ther disability or deterioration that would predictably result in dangerousness, the clerk or 
magistrate shall issue an order to a law enforcement officer or any other person authorized 
under G.S. 122C-251 to take the respondent into custody for examination by a physician or 
eligible psychologist.”).

3. Under North Carolina law, a law enforcement officer who assumes custody over a 
mentally ill individual under N.C.G.S. § 122C-261(b) must, “[w]ithout unnecessary delay,” 
take the individual to a facility for an examination “by a physician or eligible psychologist.” 
Id. § 122C-263(a) (2017). 

4. North Carolina law requires that, upon being taken into custody, the individ-
ual be examined by a “physician or eligible psychologist” within twenty-four hours. Id.  
§ 122C-263(c) (2017). 

5. “If the physician or eligible psychologist finds that the respondent is mentally ill and 
is dangerous to self, as defined in G.S. 122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., 
the physician or eligible psychologist shall recommend inpatient commitment, and shall 
so show on the examination report.” Id. § 122C-263(d)(2) (2017).

6. Id. § 122C-266(a) (2017) (requiring that a person subject to involuntary inpatient 
commitment be examined within twenty-four hours of arrival at a facility).  
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licensed to practice medicine in North Carolina under Chapter 90 of  
the General Statutes or a licensed medical doctor employed by the 
Veterans Administration”). 

Based on her evaluation of respondent, the psychologist opined that 
respondent was mentally ill, a danger to herself, and a danger to others. 
Accordingly, the psychologist recommended that respondent be subject 
to inpatient commitment for five to ten days.7 Respondent remained in 
custody at UNC Wakebrook until the hearing on her involuntary com-
mitment in the District Court in Wake County on 5 January 2017. 

Immediately following the hearing, the district court ordered that 
respondent be involuntarily committed at UNC Wakebrook for a period 
not to exceed thirty days.8 In its order the court found that respon-
dent was mentally ill; and was a danger to herself and others. At no 
point during the hearing did respondent raise the issue that her second 
examination was not conducted by a physician as required by N.C.G.S.  
§ 122C-266(a). Respondent filed her notice of appeal on 27 January 2017. 

The Court of Appeals vacated respondent’s involuntary commit-
ment order. In re E.D., ___ N.C. App. at ___, 813 S.E.2d at 634. In so 
doing, the court reached two conclusions that are pertinent here. First, 
relying on its own decision in In re Spencer, the Court of Appeals held 
that respondent’s argument—that N.C.G.S. § 122C-266(a) was violated 
when her second examination was conducted by a psychologist in lieu 
of a physician—was preserved for appellate review even though respon-
dent did not raise the issue in the district court hearing on her involun-
tary commitment. Id. at ___, 813 S.E.2d at 632 (citing In re Spencer, 236 

7. “If the physician finds that the respondent is mentally ill and is dangerous to self, as 
defined by G.S. 122C-3(11)a., or others, as defined by G.S. 122C-3(11)b., the physician shall 
hold the respondent at the facility pending the district court hearing.” Id. § 122C-266(a)(1). 
“A hearing shall be held in district court within 10 days of the day the respondent is  
taken into law enforcement custody pursuant to G.S. 122C-261(e) or G.S. 122C-262.” Id.  
§ 122C- 268(a) (Supp. 2018). 

8. “To support an inpatient commitment order, the court shall find by clear, cogent, 
and convincing evidence that the respondent is mentally ill and dangerous to self, as 
defined in G.S. 122C-3(11)a., or dangerous to others, as defined in G.S. 122C-3(11)b. The 
court shall record the facts that support its findings.” Id. § 122C-268(j) (Supp. 2018).

Although respondent’s involuntary commitment order has expired, this case is not 
moot. In re Hatley, 291 N.C. 693, 695, 231 S.E.2d 633, 635 (1977) (“The possibility that 
respondent’s commitment in this case might likewise form the basis for a future commit-
ment, along with other obvious collateral consequences, convinces us that this appeal is 
not moot.”). 
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N.C. App. 80, 84-85, 762 S.E.2d 637, 640 (2014), disc. rev. denied, 367 
N.C. 811, 767 S.E.2d 529 (2015). Specifically, the Court of Appeals rea-
soned that its previous decision in In re Spencer required it to conclude 
that N.C.G.S. § 122C-266(a) places a “statutory mandate” upon the trial 
court that renders any violation of that subsection automatically pre-
served for appellate review. Id. at ___, 813 S.E.2d at 632. 

Second, the Court of Appeals relied on its own decision in In re 
Barnhill, to hold that the violation of N.C.G.S. § 122C-266(a) entitled 
respondent to relief without her needing to show that she was preju-
diced by the violation. Id. at ___, 813 S.E.2d at 633 (citing In re Barnhill, 
72 N.C. App. 530, 532, 325 S.E.2d 308, 309 (1985)). In its analysis the 
Court of Appeals distinguished the facts here and those of In re Barnhill, 
from the facts of In re Spencer, in which a respondent was required to 
demonstrate prejudice. Id. at ___, 813 S.E.2d at 633-34 (citations omit-
ted). The court reasoned that In re Spencer is distinct from the situation 
presented here because in In re Spencer, the respondent conceded that 
he was actually examined by a physician, id. at ___, 813 S.E.2d at 633 
(“Here, respondent concedes that Dr. Saeed’s testimony illustrates that 
he conducted an examination of respondent on 23 July 2013, the day 
after he was admitted to Holly Hill Hospital.” (quoting In re Spencer, 236 
N.C. App. at 85, 762 S.E.2d at 640)); however, “no written records existed 
documenting the fact that a second physician had examined the respon-
dent,” id. at ___, 813 S.E.2d at 633 (citing In re Spencer, 236 N.C. App. 
at 84, 762 S.E.2d at 640). The Court of Appeals limited In re Spencer to 
its facts by reasoning that “Spencer cannot be read as standing for the 
entirely separate proposition that in cases where—as here—the second 
examination requirement of N.C. Gen. Stat. § 122C-266(a) clearly has not 
been followed, a respondent must nevertheless show prejudice stem-
ming from her failure to receive a second examination.” Id. at ___, 813 
S.E.2d at 633-34.

We allowed the State’s petition for discretionary review of the Court 
of Appeals’ decision on 7 June 2018 and now review the issues presented 
therein: (1) whether respondent’s issue is automatically preserved for 
appellate review; and (2) whether respondent is entitled to relief on 
appeal without the need to demonstrate prejudice from the violation of 
N.C.G.S. § 122C-266(a). 

II.  Analysis

We conclude that the Court of Appeals erred when it held that 
N.C.G.S. § 122C-266(a) imposes a statutory mandate that automatically 
preserves a violation of that provision for appellate review. On that 
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basis, we reverse the decision of the Court of Appeals. Because we so 
conclude, and because respondent did not raise the issue of the viola-
tion of N.C.G.S. § 122C-266(a) at the district court hearing on her invol-
untary commitment, this issue is not preserved for appellate review. As 
a result, we need not—and do not—reach the issue of whether the Court 
of Appeals erred in concluding that respondent was not required to dem-
onstrate prejudice from the violation.

This Court reviews a decision of the Court of Appeals for errors of 
law. N.C. R. App. P. 16(a); State v. Mumford, 364 N.C. 394, 398, 699 S.E.2d 
911, 914 (2010) (citing State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 
590 (1994)). 

Rule 10 of the North Carolina Rules of Appellate Procedure states the 
general rule governing how parties preserve issues for appellate review:

In order to preserve an issue for appellate review, a party 
must have presented to the trial court a timely request, 
objection, or motion, stating the specific grounds for the 
ruling the party desired the court to make if the specific 
grounds were not apparent from the context. It is also nec-
essary for the complaining party to obtain a ruling upon the 
party’s request, objection, or motion.

N.C. R. App. P. 10(a)(1). Here, because respondent did not raise the issue 
of the violation of N.C.G.S. § 122C-266(a) before the district court, she 
failed to preserve this issue for appellate review under Rule 10 of the 
North Carolina Rules of Appellate Procedure. 

Nonetheless, “[i]t is well established that ‘when a trial court acts 
contrary to a statutory mandate and a defendant is prejudiced thereby, 
the right to appeal the court’s action is preserved, notwithstanding 
defendant’s failure to object at trial.’ ” State v. Davis, 364 N.C. 297, 301, 
698 S.E.2d 65, 67 (2010) (first quoting State v. Ashe, 314 N.C. 28, 39, 331 
S.E.2d 652, 659 (1985) (citation omitted); then citing State v. Tirado, 358 
N.C. 551, 571, 599 S.E.2d 515, 529 (2004), cert. denied, 544 U.S. 909, 125 
S. Ct. 1600, 161 L. Ed. 2d. 285 (2005)); see State v. Hucks, 323 N.C. 574, 
579, 374 S.E.2d 240, 244 (1988) (“When a trial court acts contrary to a 
statutory mandate, the error ordinarily is not waived by the defendant’s 
failure to object at trial.” (citing Ashe, 314 N.C. at 39, 331 S.E.2d at 659)); 
see also State v. Bryant, 189 N.C. 112, 115, 126 S.E. 107, 109 (1925) (“The 
fact that exception was not entered at the time the remark was uttered 
is immaterial. The statute is mandatory, and . . . may be excepted to after 
the verdict.” (citation omitted)).
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When a statute “is clearly mandatory, and its mandate is directed 
to the trial court,” the statute automatically preserves statutory viola-
tions as issues for appellate review. Hucks, 323 N.C. at 579, 374 S.E.2d at 
244; see Ashe, 314 N.C. at 40, 331 S.E.2d at 659 (“N.C.G.S. § 15A-1233(a) 
require[s] the trial court to summon all jurors into the courtroom before 
hearing and addressing a jury request to review testimony and to exer-
cise its discretion in denying or granting the request.”); Bryant, 189 N.C. 
at 114, 126 S.E. at 108 (“No judge, in giving a charge to the petit jury, 
either in a civil or a criminal action, shall give an opinion whether a 
fact is fully or sufficiently proven . . . .” (quoting 1 N.C. Cons. Stat. § 564 
(1919)); see also State v. Aikens, 342 N.C. 567, 578, 467 S.E.2d 99, 106 
(1996) (concluding that N.C.G.S. § 15A-1235(c) (1988) was “permissive 
rather than mandatory” (citing State v. Williams, 315 N.C. 310, 326, 338 
S.E.2d 75, 85 (1986))). 

The State and respondent do not disagree with the rule that a stat-
ute’s mandate must be directed to the trial court in order to automati-
cally preserve a statutory violation as an issue for appellate review; see, 
e.g., Davis, 364 N.C. at 303, 698 S.E.2d at 68 (concluding that the trial 
court “is not authorized to impose punishment for the offenses enumer-
ated in subsection (b) [of N.C.G.S. § 20-141.4 (2009)]”); Hucks, 323 N.C. 
at 579, 374 S.E.2d at 244; however, they do disagree about when a stat-
ute’s mandate is directed to the trial court. Specifically, and relying on 
our decisions in Davis, Hucks, and Ashe,9 the State contends that a stat-
ute directs its mandate to a trial court when it does so expressly or when 

9. The State also relies on our decision in State v. Braxton, 352 N.C. 158, 177, 531 
S.E.2d 428, 439 (2000), cert. denied, 531 U.S. 1130, 121 S. Ct. 890, 148 L. Ed. 2d 797 (2001). 
However, such reliance is misplaced because, in that decision, we did not conclude that 
the issue was automatically preserved for appeal. Id. at 177, 531 S.E.2d at 439. In fact, 
Braxton belongs to a line of cases in which we have determined that a defendant waives 
appellate review of the requirement found in N.C.G.S. § 15A-1214(a) that jurors be selected 
from the panel by a random procedure when that defendant fails to follow the statutory 
procedure for challenging the jury panel. See N.C.G.S. § 15A-1211(c) (2017) (“The State 
or the defendant may challenge the jury panel.”); Braxton, 352 N.C. at 177, 531 S.E.2d 
at 439 (“In this case, defendant never followed th[e] specific procedure [under N.C.G.S. 
§ 15A-1211(c) (1999) for asserting a challenge to the jury empaneling procedure]. . . . In 
light of defendant’s failure to follow the procedures . . . we hold that defendant failed to 
preserve this issue for appellate review.” (citing State v. Atkins, 349 N.C. 62, 102-03, 505 
S.E.2d 97, 122 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999)); 
see also Tirado, 358 N.C. at 571, 599 S.E.2d at 530 (reasoning that the defendants waived 
their assignment of error regarding selection of their jury panel when they failed to fol-
low the procedure in N.C.G.S. § 15A-1211(c) (2003)); State v. Wiley, 355 N.C. 592, 606-07, 
565 S.E.2d 22, 34-35 (2002) (concluding that the defendant’s statutory challenge to the 
jury selection procedure was preserved in N.C.G.S. § 15A-1211(c) (2001), but ultimately 
determining that the defendant’s failure to follow the statutory procedure waived his chal-
lenge), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795 (2003); State v. Meyer, 
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it “involve[s] actions that a trial court can perform: returning jurors to 
a courtroom, ensuring a random panel of jurors, appointing assistant 
counsel, or sentencing in accordance with the law.” Respondent argues, 
however, that the State’s interpretation of our case law is “not the end 
of the story. Some statutes, this Court has observed, implicitly impose a 
mandate on the trial court.” Specifically, respondent relies on our deci-
sions in Hucks, State v. Lawrence, and State v. Cummings, in contending 
that a statute also directs a mandate to a trial court when the enact-
ment implicitly requires the trial court “to supervise the conduct of other  
state actors.”  

Accordingly, the State argues that the Court of Appeals erred in 
concluding that the issue of the violation of N.C.G.S. § 122C-266(a) was 
automatically preserved because that statute does not expressly direct 
its mandate at the trial court, and because the mandate involves “a psy-
chiatric examination of a civil-commitment respondent” which the trial 
court cannot perform. By contrast, respondent argues that the Court of 
Appeals was correct to conclude that the issue was automatically pre-
served because the district court, presumably through its role in con-
ducting hearings, is implicitly called upon to supervise state health care 
facilities when people are involuntarily committed to those facilities. 

We conclude that the State’s reading of our prior decisions is more 
consistent with our present view of these cases. Specifically, in Davis 
we concluded that there was a statutory mandate that automatically 
preserved an issue for appellate review when the statute at issue pro-
hibited the trial court from entering additional sentences against defen-
dant because other judgments entered against him “impose[d] greater 
punishment for the same conduct.” 364 N.C. at 305-06 698 S.E.2d at 70 
(citing N.C.G.S. § 20-141.4(b) (2009)). In Hucks we concluded that appel-
late review was automatically preserved for the alleged violation of a 
statute that “state[d] simply but unequivocally that an indigent facing  
a possible death penalty may not be tried unless an assistant counsel has 
been appointed in a timely manner.” 323 N.C. at 579, 374 S.E.2d at 244 

353 N.C. 92, 112-13, 540 S.E.2d 1, 13 (2000) (concluding that the defendant did not preserve 
the issue for appellate review when he failed to follow the procedure contained in N.C.G.S. 
§ 15A-1211(c) (1999)), cert. denied, 534 U.S. 839, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001); State 
v. Golphin, 352 N.C. 364, 411-12, 533 S.E.2d 168, 202 (2000) (concluding that the defen-
dants’ challenge to the jury empaneling procedure on the grounds that it was not random 
as required by N.C.G.S. § 15A-1214(a) (1999) was preserved even though defendants did 
not follow the procedure contained in N.C.G.S. § 15A-1211(c), but ultimately concluding 
that their failure to comply with that subsection waived the challenge), cert. denied, 532 
U.S. 931, 121 S. Ct. 1379, 149 L. Ed. 2d. 305 (2001).
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(citing N.C.G.S. § 7A-450(b1)). We reasoned that “[t]he statute requires 
the trial court to appoint assistant counsel as a matter of course when 
an indigent is to be prosecuted in a capital case. It neither expressly nor 
impliedly places any responsibility on the defendant to ask for assis-
tant counsel.” Id. at 579, 374 N.C. at 244. In Ashe we concluded appel-
late review was automatically preserved for the violation of a statute 
that “require[d] the trial court to summon all jurors into the courtroom 
before hearing and addressing a jury request to review testimony and to 
exercise its discretion in denying or granting the request.” 314 N.C. at 
40, 331 S.E.2d at 659 (citing N.C.G.S. § 15A-1233(a)). Finally, in Bryant 
we concluded that appellate review was automatically preserved for the 
violation of a statute which stated that “[n]o judge, in giving a charge to 
the petit jury, either in a civil or a criminal action, shall give an opinion 
whether a fact is fully or sufficiently proven.” 189 N.C. at 114, 126 S.E. at 
108 (quoting 1 N.C. Cons. Stat. § 564 (1919)). 

In each of these cases we concluded that there was a statutory man-
date that automatically preserved an issue for appellate review when the 
mandate was directed to the trial court either: (1) by requiring a specific 
act by the trial judge, Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2) by 
requiring specific courtroom proceedings that the trial judge has author-
ity to direct, see Davis, 364 N.C. at 301-06, 698 S.E.2d at 67-70; Hucks, 
323 N.C. at 579, 374 S.E.2d at 244; Ashe, 314 N.C. at 40, 331 S.E.2d at 659. 

We are not persuaded by respondent’s argument that our case law 
extends the statutory mandate exception in Rule 10(a) of the North 
Carolina Rules of Appellate Procedure beyond the two instances 
described above. Specifically, respondent’s reliance on our decision in 
Hucks is misplaced because in that case the statute required the trial 
court to act within its authority to direct courtroom proceedings to 
appoint an assistant counsel for an indigent defendant in a capital mur-
der trial. 323 N.C. at 579, 374 S.E.2d at 244. 

Further, we do not view State v. Lawrence as compelling author-
ity here because in that case the statute required the trial court to act 
within its authority to direct courtroom proceedings to ensure that the 
State passed a full panel of twelve jurors to the defendant during jury 
selection. 352 N.C. 1, 12-13 530 S.E.2d 807, 814-15 (2000) (citing N.C.G.S.  
§ 15A-1214(d) (1999), which stated that “[w]hen the prosecutor is satis-
fied with the 12 in the box, they must then be tendered to the defendant”), 
cert. denied, 531 U.S. 1083, 121 S. Ct. 789, 148 L. Ed. 2d 684 (2001). 

Unlike the cases involving the requirement that jurors be selected 
from the panel at random under N.C.G.S. § 15A-1214(a), our cases, such 
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as Lawrence, which concern the requirement that a prosecutor tender 
a full panel of jurors to the defendant under N.C.G.S. § 15A-1214(d) and 
(f), have held that a violation of that requirement is automatically pre-
served for appellate review. See State v. Garcia, 358 N.C. 382, 406, 597 
S.E.2d 724, 742 (2004) (concluding that appellate review was automati-
cally preserved when the prosecutor passed less than a full panel of 
twelve replacement jurors to the defendant during jury selection and 
thereby violated N.C.G.S. § 15A-1214(f) (2003)), cert. denied, 543 U.S. 
1156, 125 S. Ct. 1301, 161 L. Ed. 2d 122 (2005); see also State v. Jaynes, 
353 N.C. 534, 544-45, 549 S.E.2d 179, 189 (2001) (concluding that appel-
late review was automatically preserved when, in violation of N.C.G.S.  
§ 15A-1214(d) (1999), the defendant was allowed to examine prospec-
tive jurors before the State was able to challenge those jurors and to 
pass a full panel of jurors to the defendant), cert. denied, 535 U.S. 934, 
122 S. Ct. 1310, 152 L. Ed. 2d 220 (2002); Lawrence, 352 N.C. at 13, 530 
S.E.2d at 815. We have also held that appellate review is automatically 
preserved for a violation of N.C.G.S. § 15A-1214(c) which involves the 
defendant’s and prosecutor’s right to voir dire jurors. State v. Jones, 336 
N.C. 490, 496-97, 445 S.E.2d 23, 26 (1994).  

Unlike the statutory mandate in N.C.G.S. § 15A-1214(a), the man-
dates in N.C.G.S. §§ 15A-1214(c) and 15A-1214(d) and (f) directly involve 
the trial court’s responsibility “to exercise its discretion,” id. at 497, 445 
S.E.2d at 27, to see that “[f]airness is promoted by ensuring that the 
defendant has a full opportunity to face jurors, question them, and chal-
lenge unsatisfactory candidates.” Garcia, 358 N.C. at 407, 597 S.E.2d at 
743. By contrast, the responsibility is squarely on either “[t]he State or 
the defendant,” N.C.G.S. 15A-1211(c) (2017), to challenge the empanel-
ing procedure that occurs before jurors are “assigned to the jury box” 
and “retain [their] seat[s],” id. § 15A-1214(a) (2017). As such, appellate 
review of N.C.G.S. § 15A-1214(a) is waived when the appellant fails to 
follow the procedure for challenging a jury panel set out in N.C.G.S. 
§ 15A-1211(c). Cf. Hucks, 323 N.C. at 579, 374 S.E.2d at 244 (conclud-
ing that appellate review of the issue was automatically preserved, in 
part, because the statute “neither expressly nor impliedly place[d] any 
responsibility on the defendant to ask for assistant counsel”); Ashe, 314 
N.C. at 35, 331 S.E.2d at 657 (“While the statute does not expressly say 
that the trial judge must have the jurors conducted to the courtroom, we 
have no doubt that the legislature intended to place this responsibility 
on the judge presiding at the trial.”).

Finally, to the extent respondent relies on State v. Cummings, we 
conclude that Cummings is inapposite because the Court there did not 
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even address whether there was a statutory mandate that automati-
cally preserved a statutory violation as an issue for appellate review. 
352 N.C. 600, 611-12, 536 S.E.2d 36, 46 (2000) (discussing how a “statu-
tory mandate” found in N.C.G.S. § 148-76 (1999) allowed the prosecu-
tion to subpoena defendant’s prison records but not addressing whether 
any alleged violation of the “statutory mandate” was automatically pre-
served as an issue for appellate review), cert. denied, 532 U.S. 997, 121 
S. Ct. 1660, 149 L. Ed. 2d 641 (2001).

We hold that a statutory mandate that automatically preserves an 
issue for appellate review is one that, either: (1) requires a specific act 
by a trial judge, see State v. Starr, 365 N.C. 314, 316-19, 718 S.E.2d 362, 
364-66 (2011) (concluding that appellate review was automatically pre-
served when the trial judge refused to exercise his discretion to either 
allow or deny the jury’s request to review evidence under N.C.G.S.  
§ 15A-1223(a) (2009)); Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2) 
leaves “no doubt that the legislature intended to place th[e] responsibil-
ity on the judge presiding at the trial,” Ashe, 314 N.C. at 35, 331 S.E.2d at 
657, or at specific courtroom proceedings that the trial judge has author-
ity to direct,10 id. at 40, 331 S.E.2d at 659; see also Davis, 364 N.C. at 
301-06, 698 S.E.2d at 67-70; Garcia, 358 N.C. at 406, 597 S.E.2d at 742 
(concluding that appellate review was automatically preserved when 
the prosecutor passed less than a full panel of twelve replacement jurors 
to the defendant during jury selection and thereby violated N.C.G.S.  
§ 15A-1214(f) (2003)); Jaynes, 353 N.C. at 544-45, 549 S.E.2d at 189 (con-
cluding that appellate review was automatically preserved when, in vio-
lation of N.C.G.S. § 15A–1214(d) (1999), the defendant was allowed to 
examine prospective jurors before the State was able to challenge those 
jurors and to pass a full panel of jurors to the defendant); Jones, 336 N.C. 
at 496-97, 445 S.E.2d at 26 (concluding that appellate review was auto-
matically preserved when the defendant claimed that the trial court’s 
ruling violated his right to voir dire jurors under N.C.G.S. § 15A-1214(c) 

10. Consistent with our prior case law, this rule does not treat the North Carolina 
Rules of Evidence as statutes that contain mandates that automatically preserve issues for 
appellate review. See State v. Young, 368 N.C. 188, 209, 775 S.E.2d 291, 305 (2015) (“The 
same logic upon which the Court of Appeals relied in reaching a contrary result would nec-
essarily result in treating most of the provisions of the North Carolina Rules of Evidence as 
‘mandatory,’ a result that would be contrary to the manner in which this Court has treated 
evidentiary arguments that were not supported by an objection lodged at trial for most of 
its history. As a result, since defendant did not object to the admission of evidence con-
cerning the wrongful death and declaratory judgment complaint and default judgments on 
the basis of N.C.G.S. § 1-149, he is not entitled to challenge the admission of this evidence 
as violative of that statutory provision on appeal.”).
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(1988)); State v. Buchanan, 330 N.C. 202, 224-27, 410 S.E.2d 832, 845-47 
(1991) (concluding that appellate review was automatically preserved 
when the trial judge violated N.C.G.S. § 15A-2000(b) (1988) by failing to 
individually poll the jurors on whether they agreed with the defendant’s 
sentence in a capital case in violation of N.C.G.S. § 15A-2000(b) (1988)); 
Hucks, 323 N.C. at 579, 374 S.E.2d at 244. 

Here N.C.G.S. § 122C-266(a) states that “within 24 hours of arrival 
at a 24-hour facility described in G.S. 122C-252, the respondent shall be 
examined by a physician.” As such, this statute does not require a spe-
cific act by a trial judge. Furthermore, the statute does not place any 
responsibility on a presiding judge. Instead, the provision requires that 
a physician perform an examination at a designated “state facilit[y].” Id. 
§ 122C-252 (2017). Therefore, N.C.G.S. § 122C-266(a) does not fit within 
either category of statutory mandates that would automatically preserve 
an issue for appellate review. 

As a result, we conclude that this alleged violation of N.C.G.S.  
§ 122C-266(a) is not automatically preserved and that respondent failed 
to preserve the issue when she did not raise it during the district court 
hearing on her involuntary commitment. See N.C. R. App. P. 10(a)(1). 
Accordingly, the Court of Appeals’ decision in In re Spencer, 236 N.C. 
App. 80, 762 S.E.2d 637 (2014), is overruled to the extent it conflicts with 
this conclusion. 

III.  Conclusion

Because respondent’s issue is not preserved for appellate review, 
we reverse the decision of the Court of Appeals on that basis. Moreover, 
because of our decision, we need not—and do not—reach the issue of 
whether the Court of Appeals erred in concluding that respondent was 
automatically entitled to relief without having to demonstrate that she 
was prejudiced by the violation of N.C.G.S. § 122C-266(a). 

REVERSED.

Justice DAVIS did not participate in the consideration or decision 
of this case.
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IN RE INQUIRY CONCERNING A JUDGE, NO. 17-143
APRIL M. SMITH, RESPONDENT 

No. 419A18 

Filed 10 May 2019

This matter is before the Court pursuant to N.C.G.S. §§ 7A-376 and 
-377 upon a recommendation by the Judicial Standards Commission 
entered 7 November 2018 that Respondent April M. Smith, a Judge of 
the General Court of Justice, District Court Division, Judicial District 
Twelve, be publicly reprimanded for conduct in violation of Canons 1, 
2A, 3A(3), and 3B(1) of the North Carolina Code of Judicial Conduct, 
and for conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute in violation of N.C.G.S. § 7A-376. This 
matter was calendared for argument in the Supreme Court on 4 March 
2019, but determined on the record without briefs or oral argument pur-
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure 
and Rule 3 of the Rules for Supreme Court Review of Recommendations 
of the Judicial Standards Commission.

No counsel for Judicial Standards Commission or Respondent.

ORDER

The issue before the Court is whether District Court Judge April 
M. Smith, Respondent, should be publicly reprimanded for violations of 
Canons 1, 2A, 3A(3), and 3B(1) of the North Carolina Code of Judicial 
Conduct amounting to conduct prejudicial to the administration of jus-
tice that brings the judicial office into disrepute in violation of N.C.G.S. 
§ 7A-376(b). Respondent has not challenged the findings of fact made 
by the Judicial Standards Commission (the Commission) or opposed 
the Commission’s recommendation that she be publicly reprimanded by  
this Court.

On 20 February 2018, Commission Counsel filed a Statement of 
Charges against Respondent alleging that she had engaged in conduct 
inappropriate to her office by demonstrating a lack of respect for the 
judicial office and for the Chief District Judge; by failing to facilitate the 
administrative duties of the Chief Judge and court staff; by repeatedly and 
regularly making disparaging comments about the Chief Judge to other 
judges, judicial staff, clerical staff, and members of the local bar; and by 
failing to diligently discharge her duties, bringing the judicial office into 
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disrepute. Respondent fully cooperated with the Commission’s inquiry 
into this matter. In the Statement of Charges, Commission Counsel 
asserted that Respondent’s actions constituted conduct inappropriate 
to her judicial office and prejudicial to the administration of justice that 
brings the judicial office into disrepute or otherwise constituted grounds 
for disciplinary proceedings under Chapter 7A, Article 30 of the North 
Carolina General Statutes. 

Respondent filed her answer on 9 April 2018. On 20 August 2018, 
Commission Counsel and Respondent entered into a Stipulation and 
Agreement for Stated Disposition (the Stipulation) containing joint 
evidentiary, factual, and disciplinary stipulations as permitted by 
Commission Rule 22 that tended to support a decision to publicly rep-
rimand Respondent. The Stipulation was filed with the Commission on 
22 August 2018. The Commission heard this matter on 5 October and 
entered its recommendation on 7 November 2018, which contains the 
following stipulated findings of fact:

1. Respondent is one (1) of ten (10) judges of the 
General Court of Justice, District Court Division, Judicial 
District 12 (Cumberland County). She was elected in 
November 2014 at thirty-five (35) years old along with 
two (2) other district court judges. In 2017, another dis-
trict court judge was elected for a total of ten (10) judges. 
There are eight (8) courtrooms available for district court 
proceedings in the Cumberland County Courthouse. 

2. The current Chief District Court Judge was elected 
more than twenty (20) years ago and was appointed Chief 
Judge commencing January 1, 2015 upon the retirement of 
the previous Chief District Court Judge. After Respondent’s 
election, the Chief Judge assigned Respondent primarily 
to serve as one of the court’s family court judges and to 
hear domestic violence matters, although she was also 
assigned to hear various criminal cases.

3. At the start of 2015, when Respondent began her 
service as a judge, she believed her relationship with the 
Chief Judge to be pleasant and collegial. By the end of 2015, 
however, Respondent became frustrated with the Chief 
Judge based on scheduling and communication differences.

4. Beginning in 2016, Respondent also began experi-
encing serious health issues that required Respondent to 
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attend frequent medical appointments. Over a period of 
time, Respondent’s health deteriorated as her physicians 
attempted to determine what medical condition she was 
dealing with. In 2017, Respondent was diagnosed with 
two (2) chronic autoimmune diseases—Systemic Lupus 
Erythematosus and Mixed Connective Tissue Disorder. 
These two conditions have required Respondent to 
receive various medical treatments including chemother-
apy and she is subject to experiencing “flares.” As a result 
of these health issues, Respondent has taken multiple 
leaves of absence. The Chief Judge has accommodated 
all of Respondent’s requests for medical leaves of absence 
pursuant to physician orders.

5. Thereafter, Respondent’s relationship with the 
Chief Judge deteriorated further because she believed 
that the Chief Judge was subjecting her to unfair treat-
ment in court assignments. Among other things:

a. Respondent perceived that the Chief 
Judge assigned her more often to Courtroom 3A 
than other judges. Courtroom 3A is considered a 
difficult courtroom because judges who preside 
there must hear not only their regularly sched-
uled calendar, but also accept walk-in domestic 
violence, temporary custody and other cases. 
This makes presiding in Courtroom 3A a long and 
often times stressful day. 

b. Respondent also believed that she was 
being assigned disproportionately to Courtroom 
3A on Fridays after concluding family court trials 
and hearings earlier in the week, when other fam-
ily law judges were not. 

c. Respondent believed that the Chief Judge 
provided other judges with more unassigned days 
than were provided to her. 

d. Respondent believed that the Chief Judge 
unfairly assigned her to cover other courtrooms 
when her special sessions concluded while not 
requiring the same of other judges. 
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e. Respondent believed the Chief Judge 
failed to accommodate her requests for unas-
signed days or time off, either to attend medical 
appointments, preside over swearing-in ceremo-
nies, attend educational programs for judges, or 
take vacation time. 

6. As a result of the perceptions noted above, 
Respondent began complaining about her court assign-
ments, unassigned days, and her opinion that the Chief 
Judge treated her unfairly, to other judges in her district, 
retired judges, court staff, and local attorneys, all of 
whom she considered to be her friends. Respondent also 
suggested to her case manager and a courtroom clerk that 
the Chief Judge’s decisions regarding her schedule were 
based in part on racial prejudice.

7. Respondent’s frustration about her schedule and 
her resentment towards the Chief Judge became known 
throughout the courthouse, notwithstanding the fact that 
Respondent believed these were private conversations 
among friends.

8. Respondent at various times sought guidance and 
advice from the former Chief Judge about how to deal 
with her relationship with the Chief Judge. In early 2017, 
in an attempt to seek guidance on how to address what 
she perceived to be unfair treatment by the Chief Judge, 
Respondent contacted the North Carolina Administrative 
Office of the Courts and the Judicial Standards 
Commission regarding her concerns and frustration 
about her court schedule and perceived treatment by the 
Chief Judge. At or around the same time, the Chief Judge 
independently reached out to the Commission seeking 
guidance to resolve the situation.

9. In early March 2017, with the consent of both 
Respondent and the Chief Judge, the Commission 
referred the matter to the Chief Justice’s Commission on 
Professionalism (CJCP) to assist with resolving the pro-
fessional differences between the two judges. Shortly 
thereafter, the Executive Director of the CJCP notified the 
Commission that his effort to meet with Respondent had 
failed because Respondent had to unexpectedly cancel 
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their initial meeting due to her deteriorating health condi-
tion and necessity of going on medical leave for 30 days. 
Respondent was advised to contact the CJCP Executive 
Director to reschedule the meeting, but had not done so 
by the time the Executive Director retired in the summer 
of 2017.

10. Notwithstanding Respondent’s complaints of an 
unfair schedule, court statistics and records demonstrate 
that Respondent was scheduled for and actually presided 
over fewer court sessions than most of her colleagues 
in 2016 and 2017. These same statistics and records fur-
ther show that Respondent had more days off the bench 
(either as unassigned or personal days off) than any other 
judge in the district in 2015 and 2017, and had the second 
most days off the bench in 2016 (the most days off was for 
a colleague undergoing cancer treatment). 

11. With respect to Courtroom 3A, court records 
show that Respondent was scheduled for the most court 
sessions in Courtroom 3A in 2015. That schedule, how-
ever, was set in part by the former Chief Judge who left 
office at the end of 2014, and not the current Chief Judge 
about whom Respondent repeatedly complains. In addi-
tion, the higher number of assignments to Courtroom 3A 
in 2015 was a reflection not of the Chief Judge’s bias, but 
reflected a pattern of assigning judges based on existing 
experience, the role of certain judges in presiding over 
specialized courts, and the necessity of minimizing poten-
tial conflicts of interests given Respondent’s status as [a] 
new judge with connections to former clients and certain 
attorneys. In 2016 and 2017, when the current Chief Judge 
prepared the entire schedule, Respondent was scheduled, 
and actually presided, in Courtroom 3A fewer times than 
several of her colleagues.

12. The Chief Judge similarly accommodated, and 
continues to accommodate, Respondent’s physician 
ordered medical leaves of absence due to her illness and 
prepares the court schedules accordingly.

13. The Commission’s investigation found that 
Respondent also engaged in conduct that created a per-
ception that her judicial duties did not take precedence 
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over her personal commitments and work schedule pref-
erences. While Respondent contends that she works 
diligently to resolve cases and that this periodically 
results in her concluding the court’s business early, the 
Commission’s investigation identified examples of con-
duct to include the following:

a. Certain attorneys that frequently appeared 
before Respondent reported to the Commission 
that Respondent regularly rushed to conclude 
cases to avoid working the full afternoon or the 
next day. This caused some attorneys to have 
concerns about a full and fair opportunity to be 
heard, and it placed administrative burdens on 
court staff.

b. Respondent admits that she often did not 
take breaks at any specific interval and instead 
preferred to finish her cases. Respondent encour-
aged court staff to leave their duty stations to 
take breaks while court was still in session pro-
vided that the electronic recording equipment 
remained on.

c. Several attorneys reported to the 
Commission that in open court, Respondent 
would announce that she was adjourning court 
early for personal appointments, such as for 
hair and nail salon visits or to spend time with  
her child.

d. Respondent’s courtroom statements and 
conduct, coupled with her repeated complaints 
about her schedule and the Chief Judge, resulted 
in an unfavorable cartoon about Respondent cir-
culating amongst the bar.

14. Because of these concerns, several members 
of the domestic bar requested that the Chief Judge 
remove Respondent from domestic cases. In addition, 
several judicial and court colleagues brought to the Chief 
Judge’s attention concerns regarding Respondent’s work 
habits and courtroom conduct, especially the frequency 
of concluding court sessions early and the perceived 
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unwillingness of Respondent to assist other family  
court judges.

15. After these concerns were brought to his atten-
tion, the Chief Judge used his administrative and sched-
uling authority to reassign Respondent to cover other 
courtrooms if she concluded her calendars early and 
had time available that was not otherwise scheduled 
for time off or unassigned days. The Chief Judge did not 
take this approach with other domestic judges because 
he found that they routinely offered to help in other 
courtrooms or checked in with him when they finished 
early without prompting.

16. Respondent now acknowledges that her fre-
quent complaints to other judges, court personnel, and 
members of the local bar regarding her perception that 
the Chief Judge was being unfair and biased towards her 
created unintended consequences, including harm to col-
legial relations. Respondent further recognizes that even 
if intended to be private conversations, the cumulative 
impact of voicing her internal grievance with a colleague 
to so many people within the courthouse was harmful to 
public confidence in the administration of the court.

17. Respondent also recognizes that her conduct and 
statements in the courtroom between 2015 and 2017 were 
perceived by some attorneys and court staff as indicating 
a desire to avoid her judicial duties to accommodate her 
own scheduling preferences and personal circumstances.

(Citations to pages of the Stipulation omitted.)

Based on these findings of fact, the Commission concluded as a mat-
ter of law that:

1. Canon 1 of the Code of Judicial Conduct sets forth 
the broad principle that “[a] judge should uphold the integ-
rity and independence of the judiciary.” To do so, Canon 1 
requires that a “judge should participate in establishing, 
maintaining, and enforcing, and should personally observe, 
appropriate standards of conduct to ensure that the integ-
rity and independence of the judiciary shall be preserved.”
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2. Canon 2 of the Code of Judicial Conduct gener-
ally mandates that “[a] judge should avoid impropriety 
in all the judge’s activities.” Canon 2A specifies that “[a] 
judge should respect and comply with the law and should 
conduct himself/herself at all times in a manner that pro-
motes public confidence in the integrity and impartiality 
of the judiciary.”

3. In addition, Canon 3A(3) requires a judge to “be 
patient, dignified and courteous to litigants, jurors, wit-
nesses, lawyers and others with whom the judge deals in 
the judge’s official capacity.”

4. In accepting this Stipulation and making a recom-
mendation of public reprimand, the Commission distin-
guishes the Supreme Court’s decision in In re Belk, 364 
N.C. 114, 690 S.E.2d 685 (2012), which found that a sin-
gle, isolated confrontation between a district court judge 
and his or her chief judge, after which the relationship 
returned to normal, did not support a finding of a viola-
tion of Canons 1, 2A, 3A(3) or N.C.G.S. § 7A-376. See id. at 
126, 690 S.E.2d at 693 (“[w]hile a district court judge must 
respect the Chief District Court Judge’s duties and author-
ity, the nature of the relationship between coworkers 
may at times produce episodes of contention, disagree-
ment, and frustration . . . [and] discipline is not normally 
imposed for a single incident of improper behavior exhib-
ited towards a coworker.”).

5. Unlike Belk, Respondent’s personal conduct in this 
case went far beyond a single confrontation with her Chief 
Judge about her court assignments. The Commission’s 
findings of fact, as supported by the Stipulation, show 
that Respondent’s conduct involved a pattern of per-
vasive complaints attacking the personal integrity and 
fairness of the Chief Judge to anyone who would listen, 
including other active and retired judges, court staff, local 
attorneys, the Administrative Office of the Courts and 
the Judicial Standards Commission. She also suggested 
to court personnel working with the Chief Judge that 
his scheduling decisions towards her were racially moti-
vated. At the same time, the Commission’s findings of fact 
as agreed to by Respondent show no evidence of racial 



 IN THE SUPREME COURT 131

IN RE SMITH

[372 N.C. 123 (2019)]

bias or that Respondent’s schedule was unfair or bur-
densome as compared to other judges. On the contrary, 
the findings of fact establish that the Chief Judge used 
accepted and reasonable practices in scheduling judges 
and that the Chief Judge did not assign Respondent to 
preside in Courtroom 3A more often than her colleagues. 
Even when she did preside, she admittedly rushed 
through court sessions to the detriment of the parties and 
even courtroom staff, whom she would direct to leave 
their duty stations in the courtroom during ongoing court 
proceedings if they needed or were entitled to a break. 
Moreover, Respondent’s conduct resulted in requests from 
the local bar to remove her from domestic courtrooms  
and the circulation of a cartoon mocking her poor work 
habits. Respondent now acknowledges that the cumula-
tive impact of her continued conduct in complaining that 
the Chief Judge was biased and unfair was harmful to pub-
lic confidence in the administration of the court.

6. Based on the facts contained in the Stipulation and 
accepted as the findings of fact herein, the Commission 
thus concludes as a matter of law that Respondent failed 
to personally observe appropriate standards of conduct 
necessary to ensure that the integrity of the judiciary is 
preserved, in violation of Canon 1 of the North Carolina 
Code of Judicial Conduct; failed to conduct herself in 
a manner that promotes public confidence in the integ-
rity of the judiciary, in violation of Canon 2A of the 
North Carolina Code of Judicial Conduct; and failed to 
be “patient, dignified and courteous” to her colleagues, 
the Chief Judge, and those who appeared before her in 
violation of Canon 3A(3) of the North Carolina Code of 
Judicial Conduct.

7. In addition to the conclusions of law as to Canons 
1, 2A and 3A(3), the Commission also concludes as a mat-
ter of law that Respondent violated Canon 3B(1) of the 
North Carolina Code of Judicial Conduct, which requires 
a judge to “diligently discharge the judge’s administra-
tive responsibilities, maintain professional competence 
in judicial administration, and facilitate the performance 
of the administrative responsibilities of other judges 
and court officials.” This conclusion is based upon (1) 
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Respondent’s conduct in consistently complaining about 
having to preside in court too often, and then when she 
did preside, at times directing court staff to leave their 
duty stations while court was still in session in order to 
take necessary break[s]; and (2) unfairly impugning the 
Chief Judge’s reputation and interfering with the Chief 
Judge’s duties in making court assignments through 
unjustified attacks on his impartiality and integrity, and 
disrupting the professionalism, cooperation and collegial-
ity that are the hallmarks of judicial service.

8. The Commission further finds that Respondent’s 
inexperience and status as a new judge does not excuse 
her from strict adherence to the ethical standards embod-
ied in the North Carolina Code of Judicial Conduct. As the 
North Carolina Supreme Court stated in In re Badgett, 
362 N.C. 482, 666 S.E.2d 743 (2008), “[a] trial judge can-
not rely on his [or her] inexperience or lack of training 
to excuse acts which tend to bring the judicial office into 
disrepute.” Id. at 489, 666 S.E.2d at 747-48 (internal quo-
tations omitted). As indicated to Respondent during the 
hearing of this matter, in assuming the duties of a judge 
of the State of North Carolina, Respondent is subject to 
restrictions on her personal and professional conduct 
that a private citizen would find burdensome and must 
accept those burdens gladly and willingly given the enor-
mous power and responsibilities of the judicial office.

9. Based on the foregoing, the Commission further 
concludes that Respondent’s violations of the Code of 
Judicial Conduct amount to conduct prejudicial to the 
administration of justice that brings the judicial office into 
disrepute in violation of N.C. Gen. Stat. § 7A-376(b). See 
also Code of Judicial Conduct, Preamble (“[a] violation 
of this Code of Judicial Conduct may be deemed conduct 
prejudicial to the administration of justice that brings the 
judicial office into disrepute”). In reflecting on her con-
duct, Respondent also agrees that based on the totality of 
the circumstances, she violated the foregoing provisions 
of the North Carolina Code of Judicial Conduct and N.C. 
Gen. Stat. § 7A-376.

(Brackets in original) (Citations to pages of the Stipulation omitted).
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Based on these Findings of Fact and Conclusions of Law, the 
Commission recommended that this Court publicly reprimand Respondent. 
The Commission based this recommendation on its earlier findings and 
conclusions and the following additional dispositional determinations:

1. The Commission finds that as a mitigating fac-
tor, Respondent has agreed to seek the assistance of the 
Chief Justice’s Commission on Professionalism (CJCP) 
to assist her in developing a more professional and coop-
erative working relationship with the Chief Judge and her 
judicial and court colleagues. The Commission notes that 
its first effort to resolve the Respondent’s concerns about 
her schedule and working with the Chief Judge were 
referred to the CJCP. Regrettably, Respondent did not fol-
low through in that process for months after she returned 
from her medical leave of absence, at which time she con-
tinued her pattern of complaining about her work sched-
ule and the Chief Judge. It is the Commission’s hope that 
this time, Respondent will fully engage in the opportunity 
to improve her professionalism and understanding of the 
serious implications of her conduct on public confidence 
in the administration of justice.

2. The Commission finds as an additional mitigat-
ing factor that Respondent has expressed regret over the 
negative impact that these matters have had on her repu-
tation as a judge, the reputation of the Chief Judge, and 
the court in which she serves, and that she has a strong 
commitment to and leadership in support of the commu-
nity she serves.

3. In making a recommendation of public reprimand, 
the Commission finds that this sanction is consistent 
with N.C. Gen. Stat. § 7A-374.2(7), which provides that 
a public reprimand is appropriate where “a judge has 
violated the Code of Judicial Conduct and has engaged 
in conduct prejudicial to the administration of justice, 
but that misconduct is minor.” Although the Commission 
has some concern that the misconduct at issue is more 
than “minor,” a more severe sanction would require 
evidence that Respondent willfully engaged in misconduct 
prejudicial to the administration of justice. See N.C. Gen. 
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Stat. § 7A-374.2(1) (definition of censure); see also In re 
Nowell, 293 N.C. 235, 248, 237 S.E.2d 246, 255 (1977) (“Wilful 
misconduct in office is the improper or wrongful use of 
the power of his office by a judge acting intentionally, 
or with gross unconcern for his conduct, and generally 
in bad faith . . . .”) (internal citations omitted). Given 
the agreed upon facts contained in the Stipulation, the 
Commission concludes that a public reprimand is the 
most appropriate sanction.

4. The Commission and Respondent acknowledge 
the ultimate jurisdiction for the discipline of judges is 
vested in the North Carolina Supreme Court pursuant 
to Chapter 7A, Article 30 of the North Carolina General 
Statutes, which may either accept, reject or modify any 
disciplinary recommendation from the Commission.

5. The Commission and Respondent also acknowl-
edge and agree that although the Respondent has raised 
her medical issues as a mitigating factor, this disciplin-
ary action is based on misconduct alone as set forth 
herein and does not bar or limit any future action by the 
Commission to institute proceedings against Respondent 
pursuant to N.C. Gen. Stat. § 7A-376(c) if it appears that 
Respondent suffers from a physical or mental incapacity 
interfering with the performance of her judicial duties.

6. Pursuant to N.C. Gen. Stat. § 7A-377(a5), which 
requires that at least five members of the Commission 
concur in a recommendation of public discipline to the 
Supreme Court, all six Commission members present at 
the hearing of this matter concur in this recommendation 
to publicly reprimand Respondent.

(Citations to pages of the Stipulation omitted.)

“The Supreme Court ‘acts as a court of original jurisdiction, rather 
than in its typical capacity as an appellate court’ when reviewing a rec-
ommendation from the Commission.” In re Hartsfield, 365 N.C. 418, 
428, 722 S.E.2d 496, 503 (2012) (order) (quoting In re Badgett, 362 N.C. 
202, 207, 657 S.E.2d 346, 349 (2008) (order)). Neither the Commission’s 
findings of fact nor its conclusions of law are binding, but they may be 
adopted by this Court. Id. at 428, 722 S.E.2d at 503 (citing In re Badgett, 
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362 N.C. at 206, 657 S.E.2d at 349). If the Commission’s findings are 
adequately supported by clear and convincing evidence, the Court must 
determine whether those findings support the Commission’s conclu-
sions of law. Id. at 429, 722 S.E.2d at 503 (citing In re Badgett, 362 N.C. 
at 207, 657 S.E.2d at 349).

The Commission found the stipulated facts to be supported by 
“clear, cogent and convincing evidence.” In executing the Stipulation, 
Respondent agreed that those facts and information would serve as the 
evidentiary and factual basis for the Commission’s recommendation, 
and Respondent does not contest the findings or conclusions made by 
the Commission. We agree that the Commission’s findings are supported 
by clear, cogent, and convincing evidence, and we now adopt them as 
our own. Furthermore, we agree with the Commission’s conclusions 
that Respondent’s conduct violates Canons 1, 2A, 3A(3), and 3B(1) of 
the North Carolina Code of Judicial Conduct, and is prejudicial to the 
administration of justice, thus bringing the judicial office into disrepute 
in violation of N.C.G.S. § 7A-376.

This Court is not bound by the recommendations of the Commission. 
Id. at 428-29, 722 S.E.2d at 503. Rather, we may exercise our own judg-
ment in arriving at a disciplinary decision in light of Respondent’s 
violations of several canons of the North Carolina Code of Judicial 
Conduct. Id. at 429, 722 S.E.2d at 503. Accordingly, “[w]e may adopt 
the Commission’s recommendation, or we may impose a lesser or more 
severe sanction.” Id. at 429, 722 S.E.2d at 503. The Commission recom-
mended that Respondent be publicly reprimanded. Respondent does 
not contest the Commission’s findings of fact or conclusions of law and 
voluntarily entered into the Stipulation with the understanding that the 
Commission’s recommendation would be a public reprimand.

We appreciate Respondent’s cooperation and candor with the 
Commission throughout these proceedings. Furthermore, we rec-
ognize Respondent’s expressions of remorse and her willingness to 
seek assistance from the CJCP to improve her professional reputation 
and repair her relationship with the Chief Judge. Weighing the sever-
ity of Respondent’s misconduct against her candor and cooperation, 
we conclude that the Commission’s recommended public reprimand  
is appropriate.

Therefore, the Supreme Court of North Carolina orders that 
Respondent April M. Smith be PUBLICLY REPRIMANDED for conduct 
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in violation of Canons 1, 2A, 3A(3), and 3B(1) of the North Carolina 
Code of Judicial Conduct, and for conduct prejudicial to the adminis-
tration of justice that brings the judicial office into disrepute in viola-
tion of N.C.G.S. § 7A-376.

By order of the Court in Conference, this the 10th day of May, 2019.

 s/Earls, J.
 For the Court

Justice DAVIS did not participate in the consideration or decision 
of this case.

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 10th day of May, 2019.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/M.C. Hackney
 Assistant Clerk
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LAWRENCE PIAZZA AND SALVATORE LAMPURI
V.

DAVID KIRKBRIDE, GREGORY BRANNON, AND ROBERT RICE

No. 181A16

Filed 10 May 2019

1. Securities—fraud—jury verdicts—consistency 
Where a jury found defendant liable for securities fraud, the 

trial court did not abuse its discretion by denying defendant’s 
motion for a new trial on the grounds that the jury’s verdicts were 
impermissibly inconsistent. The record contained sufficient justi-
fication to support the jury’s conclusion that defendant, and not 
his co-defendant, made materially false and misleading statements  
to investors.

2. Securities—fraud—jury instruction—written request
The trial court did not err by rejecting defendant’s request 

for a “safe harbor” jury instruction in his trial for securities  
fraud. Defendant failed to submit an adequate written request for 
the instruction.

3. Appeal and Error—jury verdict—invited error
The Supreme Court rejected defendant’s argument that the 

jury’s verdict finding him liable for securities fraud was contrary 
to law. Defendant requested the jury instruction of which he com-
plained on appeal. 

Justice NEWBY dissenting.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 246 N.C. App. 576, 785 S.E.2d 695 
(2016), affirming a judgment entered on 13 March 2014 and an order 
entered on 11 April 2014, both by Judge G. Bryan Collins, Jr., in Superior 
Court, Wake County. On 18 August 2016, the Supreme Court allowed 
defendant’s petition for discretionary review of additional issues. Heard 
in the Supreme Court on 20 March 2017.

Poyner Spruill LLP, by Steven B. Epstein and Andrew H. Erteschik, 
for plaintiff-appellees. 

Smith Moore Leatherwood LLP, by Matthew Nis Leerberg and Mark 
A. Finkelstein, for defendant-appellant Gregory Brannon.
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ERVIN, Justice.

In this case, we are called upon to decide whether the Court of 
Appeals erred by determining that the trial court did not err by refus-
ing to grant a new trial to a defendant who was held liable pursuant to 
N.C.G.S. § 78A-56(a)(2), which prohibits a person from selling securities 
by means of false and misleading statements of material fact. After care-
fully considering the record in light of the applicable law, we modify and 
affirm the Court of Appeals’ decision to uphold the trial court’s judgment.

I.  Factual Background

A.  Substantive Facts

Defendant Gregory Brannon1 met plaintiff Lawrence Piazza in 1986, 
when they were both students at the University of Chicago Medical 
School. After graduating from medical school, Dr. Piazza became an eye 
surgeon while defendant practiced obstetrics and gynecological medi-
cine. Defendant met Robert Rice in the early 1990s. Defendant, along 
with Dr. Piazza, invested in Arckosian, a start-up entity that Mr. Rice 
had founded that later went out of business. Following the demise of 
Arckosian, Mr. Rice co-founded, with David Kirkbride, a company called 
Z Reality. In 2006, defendant met John Cummings when Mr. Cummings 
accompanied his wife to a prenatal appointment. Similarly, defendant 
met plaintiff Salvatore Lampuri during defendant’s attendance upon Mr. 
Lampuri’s wife in connection with the birth of the couple’s first child.

In 2007, Mr. Rice and Mr. Kirkbride founded Neogence Enterprises, 
Inc., a technology company that had developed and was attempting to mar-
ket an augmented reality application for smartphones known as Mirascape. 
The funding upon which Neogence relied was provided by “angel inves-
tors,” including Dr. Piazza, who received convertible promissory notes 
in connection with the making of their investments. Mr. Rice served as 
Neogence’s Chief Executive Officer, with responsibility for fundraising 
and technical development, while Mr. Kirkbride assisted with Neogence’s 
fundraising efforts. Defendant became a member of Neogence’s board of 
directors, upon which he served with Mr. Rice and Mr. Kirkbride. In 2009, 
Mr. Cummings joined Neogence as Chief Sales Officer.

On 29 April 2010, Mr. Cummings attended a social event in New 
York at which he met an account executive from McGarry Bowen, an 
advertising agency that served a number of clients, including Verizon 

1. We will refer to defendant Gregory Brannon as defendant throughout the remain-
der of this opinion.
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Wireless. The McGarry Bowen account executive invited Mr. Cummings 
to a meeting with Verizon that had been scheduled for the following 
day. At the 30 April 2010 meeting, Mr. Cummings described the work 
that Neogence was doing to various McGarry Bowen employees and a 
Verizon executive. During the course of this meeting, a McGarry Bowen 
account executive told Mr. Cummings that McGarry Bowen would con-
sider using Mirascape as part of an upcoming advertising campaign in 
the event that Neogence was able to develop Mirascape consistently 
with McGarry Bowen’s expectations.

After the meeting ended, Mr. Cummings discussed what had hap-
pened with defendant, Mr. Rice, and Mr. Kirkbride. On the same date, 
defendant e-mailed Dr. Piazza for the purpose of informing him of what 
had occurred during the McGarry Bowen meeting and stating that 
Neogence needed an additional $100,000.00 to $200,000.00 as quickly as 
possible to take advantage of the opportunity that had arisen during the 
McGarry Bowen meeting. Later that day, Mr. Rice sent an e-mail to Dr. 
Piazza seeking an additional $200,000.00 in “angel funding” relating to 
this “opportunity.” On 28 May 2010, Dr. Piazza invested an additional 
$150,000.00 in Neogence following a meeting with Mr. Cummings and 
Mr. Kirkbride. In addition, defendant, Mr. Rice, and other Neogence 
agents discussed what had happened at the McGarry Bowen meeting 
with Mr. Lampuri. Subsequently, Mr. Lampuri made an investment in 
Neogence as well.

Unfortunately, Neogence was unable to get Mirascape to func-
tion properly in a timely manner. During the following year, Neogence 
began to experience financial difficulties. After failing to comply with 
Dr. Piazza’s request that his investment be returned in accordance  
with the provisions of his convertible promissory notes, Neogence 
ceased doing business in early July 2011. Dr. Piazza eventually filed 
suit against Neogence to enforce the convertible promissory notes and 
obtained the entry of a default judgment.

B.  Procedural History

On 10 October 2012, plaintiffs filed a complaint against defendant, 
Mr. Kirkbride, and Mr. Rice in which they sought to recover damages 
from defendants on the basis of allegations that defendants had commit-
ted material violations of the North Carolina Securities Act. In apt time, 
defendants filed responsive pleadings in which they sought dismissal 
of plaintiffs’ complaint, denied the material allegations of plaintiffs’ 
complaint, asserted various counterclaims and crossclaims, and raised 
various affirmative defenses, including, but not limited to, contributory 



140 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

negligence, failure to mitigate damages, failure to show reasonable reli-
ance, unclean hands, and waiver and estoppel. On 25 November 2013, 
Judge Donald W. Stephens entered an order granting summary judgment 
in favor of Mr. Kirkbride and refusing to grant summary judgment in 
favor of defendant and Mr. Rice.

The issues between plaintiffs and the remaining defendants came 
on for trial before the trial court and a jury at the 10 February 2014 civil 
session of Superior Court, Wake County. At the conclusion of the trial, 
the trial court submitted the following issues to the jury for the purpose 
of determining whether plaintiffs were entitled to recover damages from 
defendant based upon a violation of N.C.G.S. § 78A-56(a)(2)2:

ISSUE 1:

Did Defendant, Gregory Brannon, in soliciting the Plaintiff, 
Lawrence Piazza, to pay money for a security, make a 
statement which was materially false or misleading,  
or which under the circumstances was materially false or 
misleading because of the omission of other facts, where 
the Plaintiff, Lawrence Piazza, was unaware of the true or 
omitted facts?

ANSWER: Yes

If you answer the first issue “yes,” move to the second 
issue. If you answer the first issue “no,” move to the  
third issue.

ISSUE 2: 

Did the Defendant, Gregory Brannon, not know and in the 
exercise of reasonable care, could not have known of  
the untruth or omission in his offer or sale of a security  
to the Plaintiff, Lawrence Piazza?

2. N.C.G.S. § 78A-56(a)(2) imposes civil liability upon anyone who:

Offers or sells a security by means of any untrue statement of a 
material fact or any omission to state a material fact necessary in order 
to make the statements made, in the light of the circumstances under 
which they were made, not misleading (the purchaser not knowing of the 
untruth or omission), and who does not sustain the burden of proof that 
he did not know, and in the exercise of reasonable care could not have 
known, of the untruth or omission.

N.C.G.S. § 78A-56(a)(2) (2017).
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ANSWER: No

No matter your verdict on the first and/or second issues, 
move to the third issue. 

ISSUE 3:

Did the Defendant, Gregory Brannon, in soliciting the 
Plaintiff, Salvatore Lampuri, to pay money for a security, 
make a statement which was materially false or mislead-
ing, or which under the circumstances was materially 
false or misleading because of the omission of other facts, 
where the Plaintiff, Salvatore Lampuri, was unaware of 
the true or omitted facts?

ANSWER: Yes

If you answer the third issue “yes,” move to the fourth issue. 
If you answer the third issue “no,” move to the fifth issue. 

ISSUE 4: 

Did the Defendant, Gregory Brannon, not know and in the 
exercise of reasonable care, could not have known of  
the untruth or omission in his offer or sale of a security  
to the Plaintiff, Salvatore Lampuri?

ANSWER: No

On the other hand, in answering the same questions regarding Mr. Rice, 
the jury determined that Mr. Rice had not made any false or misleading 
statements to plaintiffs. On 13 March 2014, the trial court entered a judg-
ment ordering defendant to pay $150,000.00 in compensatory damages 
to Dr. Piazza and $100,000.00 in compensatory damages to Mr. Lampuri 
and to pay plaintiffs $123,804.00 in attorney’s fees and $8,493.79 in costs, 
plus interest. On 17 March 2014, defendant filed a motion for judgment 
notwithstanding the verdict or, in the alternative, for a new trial. On  
11 April 2014, the trial court denied defendant’s motion. On 21 April 2014 
and 5 May 2014, defendant noted an appeal from the final judgment, the 
order awarding costs and attorneys’ fees, and the order denying his 
motion for judgment notwithstanding the verdict or a new trial to the 
Court of Appeals.

In challenging the trial court’s judgment and orders before the Court 
of Appeals, defendant argued that the trial court had erred by determin-
ing that plaintiffs had sufficiently established that defendant was liable 
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to plaintiffs pursuant to N.C.G.S. § 78A-56(a)(2), including whether 
defendant was primarily or secondarily liable and whether plaintiffs 
were required to prove that defendant acted with scienter; declining 
to instruct the jury concerning the extent to which defendant was enti-
tled to rely upon the director safe harbor provision set out in N.C.G.S.  
§ 55-8-30(b); denying defendant’s motion for a new trial on the grounds 
that the verdict was impermissibly inconsistent; and ordering defen-
dant to pay attorneys’ fees to plaintiffs. Piazza v. Kirkbride, 246 N.C. 
App. 576, 600-01, 603, 611, 614, 785 S.E.2d 695, 710-12, 717, 719 (2016). 
On 5 April 2016, the Court of Appeals filed an opinion concluding that  
“ ‘any person’ who is a seller or offeror” of securities is liable pursuant to 
N.C.G.S. § 78A-56(a). Id. at 603, 785 S.E.2d at 712. In addition, the Court 
of Appeals held that “a section 78A-56(a)(2) civil plaintiff need not prove 
scienter,” so that “a materially false or misleading statement or omission 
made in connection with a security offer or sale is actionable even if the 
person making the statement or omission did not know it was false, so 
long as the person was negligent under section 78A-56(a)(2),” id. at 601, 
785 S.E.2d at 711, and that “a defendant does not have to be a securities 
professional to be liable under the” North Carolina Securities Act, id. at 
602, 785 S.E.2d at 712. Moreover, the Court of Appeals rejected defen-
dant’s contention that the trial court had erred by refusing to deliver a 
director safe harbor instruction given that “the jury found [defendant] 
liable to Plaintiffs . . . for his individual representations, which were the 
product of his own acts,” rather than “his directorial responsibilities set 
out by the board,” id. at 605-06, 785 S.E.2d at 713-14, and that defendant 
had “waived the Safe Harbor affirmative defense” by failing to plead it, 
id. at 609, 785 S.E.2d at 716. Finally, the Court of Appeals observed that 
“it is not illogical or inconsistent for two [Securities Act] defendants to 
achieve different results in a single action.” Id. at 611, 785 S.E.2d at 717. 
Although a majority of the Court of Appeals affirmed the challenged trial 
court decisions, Judge Tyson filed a partial dissent in which he concluded 
that “[t]he trial court erred by failing to instruct the jury on the Director 
Safe Harbor provision as [defendant] requested in light of the evidence 
presented,” id. at 615, 785 S.E.2d at 719-20 (Tyson, J., concurring in 
part and dissenting in part), and that the jury’s verdicts with respect to 
defendant’s liability to Dr. Piazza were impermissibly inconsistent with 
the jury’s verdict with respect to Mr. Rice’s liability to Dr. Piazza on the 
grounds that it was “extreme, legally unsound, and patently illogical”  
“[t]o deem [defendant] Brannon’s statements to [plaintiff] Piazza as ‘secu-
rities fraud,’ while acquitting [defendant] Rice, the Chief Executive,” id. 
at 615, 785 S.E.2d at 720.
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On 10 May 2016, defendant noted an appeal to this Court from 
the Court of Appeals’ decision based upon Judge Tyson’s dissent. On  
18 August 2016, this Court allowed defendant’s petition for discretionary 
review with respect to additional issues.

II.  Substantive Legal Analysis

A.  Inconsistent Verdicts

[1] In seeking to persuade us to reverse the Court of Appeals’ deci-
sion, defendant initially argues that the trial court erred by denying his 
motion for a new trial on the grounds that the jury’s determinations 
that defendant, but not Mr. Rice, made false and misleading statements 
to plaintiffs “are so contradictory as to invalidate the judgment” given 
that the statements that defendant and Mr. Rice made to plaintiffs were 
essentially identical, quoting Palmer v. Jennette, 227 N.C. 377, 379, 42 
S.E.2d 345, 347 (1947). In defendant’s view, the Court of Appeals erred 
by reconciling the jury’s verdicts based upon the relative strength of the 
showings that defendant and Mr. Rice made with respect to the reason-
able care issue. Although we agree with defendant that the logic upon 
which the Court of Appeals relied in upholding the trial court’s decision 
to deny defendant’s new trial motion was faulty, we do not believe that 
the trial court abused its discretion by rejecting defendant’s contention 
that the jury’s verdicts were impermissibly inconsistent.3 

“The trial judge has the discretionary power to set aside a verdict 
when, in his opinion, it would work injustice to let it stand; and, if no 
question of law or legal inference is involved in the motion, his action 
in so doing is not subject to review on appeal in the absence of a clear 
abuse of discretion.” Selph v. Selph, 267 N.C. 635, 637, 148 S.E.2d 574, 
575-76 (1966) (first citing Goldston v. Wright, 257 N.C. 279, 279, 125 
S.E.2d 462, 463 (1962) (per curiam); then citing Walston v. Greene, 246 
N.C. 617, 617, 99 S.E.2d 805, 805-06 (1957) (per curiam); then citing 

3. The trial court, without objection from defendant, instructed the jury that “a state-
ment or omission is material if the information disclosed or the information omitted would 
have assumed actual significance in the deliberations of a reasonable investor” and that 
“the plaintiffs do not need to prove that they relied on the false or misleading information 
defendants provided, or what significance they attributed to that information.” Defendant 
did not object to this instruction before the trial court or challenge it in any way before 
either this Court or the Court of Appeals, and we express no opinion concerning its cor-
rectness. Similarly, defendant has not argued before this Court that his new trial motion 
should have been allowed or that he is otherwise entitled to relief because plaintiffs knew 
or should have known of the “true facts” or that plaintiffs did not or should not have rea-
sonably relied upon defendant’s representations. “The scope of review on appeal is limited 
to issues so presented in the several briefs.” N.C. R. App. P. 28(a).



144 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

Roberts v. Hill, 240 N.C. 373, 380, 82 S.E.2d 373, 380 (1954); and then 
citing Pruitt v. Ray, 230 N.C. 322, 322-23, 52 S.E.2d 876, 876-77 (1949) 
(per curiam)). Inconsistent verdicts in the same actions may constitute 
grounds for awarding a new trial. See, e.g., Porter v. W. N.C. R.R. Co., 97 
N.C. 66, 73-75, 2 S.E. 580, 583-85 (1887) (ordering a new trial when the 
jury’s answer to one question indicated that the plaintiff did not negli-
gently contribute to the accident that led to his death while its answer 
to another question indicated that the same plaintiff was contributor-
ily negligent). As defendant candidly concedes, the decision concern-
ing whether to grant a new trial on the basis of allegedly inconsistent 
verdicts is one of discretion rather than one of law. For that reason, our 
review of defendant’s challenge to the denial of his motion for a new 
trial on the grounds that the jury’s verdicts were impermissibly incon-
sistent “is strictly limited to the determination of whether the record 
affirmatively demonstrates a manifest abuse of discretion by the judge.” 
Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E.2d 599, 602 (1982) 
(citations omitted). An abuse of discretion has occurred when a trial 
court’s discretionary decision was “manifestly unsupported by reason”; 
for that reason, such a discretionary decision will not be overturned on 
appeal absent “a showing that it was so arbitrary that it could not have 
been the result of a reasoned decision.” White v. White, 312 N.C. 770, 
777, 324 S.E.2d 829, 833 (1985).

The prior decisions of this Court suggest that jury verdicts should 
not be set aside for inconsistency lightly. For example, we have stated 
“that a verdict should be liberally and favorably construed with a view of 
sustaining it, if possible.” Guy v. Gould, 202 N.C. 727, 729, 164 S.E. 120, 
121 (1932).4 Our authority to overturn a trial court’s discretionary deci-
sion to grant or deny a new trial motion should be exercised “with great 
care and exceeding reluctance,” In re Will of Buck, 350 N.C. 621, 626, 
516 S.E.2d 858, 861 (1999), given our “great faith and confidence in the 
ability of our trial judges to make the right decision, fairly and without 
partiality, regarding the necessity for a new trial” in light of “their active 
participation in the trial, their first-hand acquaintance with the evidence 
presented, their observances of the parties, the witnesses, the jurors 
and the attorneys involved,” Worthington, 305 N.C. at 487, 290 S.E.2d at 
605, and our belief that “the exercise of this discretion sets aside a jury 

4. Similarly, we have also determined that, “[w]hen a judgment has been entered on 
seemingly inconsistent findings of fact, it is the duty of the reviewing court to reconcile 
the findings and uphold the judgment if practicable.” Davis v. Ludlum, 255 N.C. 663, 666, 
122 S.E.2d 500, 502 (1961) (citing Bradham v. Robinson, 236 N.C. 589, 593, 73 S.E.2d 555,  
558 (1952)).



 IN THE SUPREME COURT 145

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

verdict and, therefore, will always have some tendency to diminish the 
fundamental right to trial by jury in civil cases which is guaranteed by 
our Constitution.” In re Buck, 350 N.C. at 626, 516 S.E.2d at 861. As a 
result, the relevant issue is not whether we would have made the same 
decision that the trial court made in ruling upon defendant’s new trial 
motion; whether we would have made different credibility determina-
tions, viewed the evidence differently, or reached a different result than 
the jury, or whether there was other evidence upon which the jury could 
have relied in resolving the liability issues submitted for its decision in 
this case; instead, the issue before us is whether the trial court had a 
rational basis for determining that a reasonable jury could have reached 
different decisions with respect to the issue of whether defendant and 
Mr. Rice made false and misleading representations to plaintiffs. A care-
ful review of the record in light of the very deferential standard of review 
applicable in this case satisfies us that the trial court did not abuse its 
discretion by denying defendant’s motion for a new trial.

1.  Statements to Piazza

On 30 April 2010, defendant sent the following e-mail to Dr. Piazza 
and a number of other recipients:

Guys John Cummings just had a meeting in NY with 
Verizon. We need $100K - $200K ASAP, in 3-4 weeks we 
go back to Verizon we have an opportunity to be their 
featured AR. Rob is going to send out a summary later 
today. I know all of you are BUSY!!! I need you to give 
a few minutes to look at this potential. THANK YOU for  
your TRUST!!

Greg

John Cummings 919 601 9090 Rob Rice 919 802 5257

Dr. Piazza “became aware of the Verizon opportunity” when he received 
this e-mail. A few hours later, Mr. Rice sent the following e-mail to defen-
dant and the recipients of defendant’s earlier communication, including 
Dr. Piazza:

Gentlemen, 

John Cummings met with McGarry Bowen (NY Marketing 
Agency) and the director of new technologies at Verizon (I 
believe that was his title) this afternoon in New York. John 
can give you more details directly.
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John basically laid out our strategy of “meeting consumer 
demand by providing the first social media marketplace 
that enables people to buy, sell, and trade virtual goods 
for use in mobile and augmented reality. Mirascape allows 
consumers to create and sell their own augmented real-
ity content and experiences for a profit.” This is impor-
tant because it dramatically distinguishes us from other 
startups in the industry that are more focused on directory 
AR, single-user experiences, or marketing gimmicks for  
the PC.

He described our short term approach with Allied 
Integrated Marketing to re-purpose QR codes and turn tra-
ditional media into trigger/activation points for the deliv-
ery of media, as well as the early phase of virtual goods 
(dynamically linked and collectible). The next step is the 
earthmarks, which allow users to upload all media types 
to specific locations, share them with each other, interact, 
and build influence and reputation. The next stage of this 
is letting users link earthmarks and 3D media together in 
waypoints, which allows for drag and drop creation of 
treasure hunts, tour guides, and all sorts of engaging pro-
motions and experiences.

Verizon responded extremely well to this and asked how 
we differentiate ourselves from others like Layar. The 
answer, simply put, is that we are focusing on empower-
ing the user to create content, as well as building a vibrant 
virtual goods marketplace, again centered on the user. Our 
model is based on microtransactions and data (where I 
believe the real value of this emerging industry is), while 
others are focusing more on custom channels or layers 
that do not support social very well or are lacking the 
virtual goods. Layar may have a content store going live, 
letting people sell access to custom layars (“show me the 
nearest subway”), but we are the first launching a virtual 
goods marketplace (tapping into one of the newest and 
fastest growing multi-billion dollar markets).

While we have been seeking $200k in additional angel 
funding to meet our milestones and deliverables (June for 
Allied and July for a public beta launch), we now have an 
opportunity to go back to Verizon in about three weeks to 
blow their minds with a demo that shows everything we 
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are doing with Allied, as well as all of the earthmark stuff 
(and some of the early social marketplace functionality). 
The opportunity here is to become the featured AR appli-
cation for Verizon, OEM’d5 on all of the DROID smartmo-
biles, and leverage their marketing. Even bigger, if we can 
pull this off with Verizon, it puts us squarely in the lime-
light of catching the eyes of other Fortune 100 companies 
for marketing, promotions, and strategic partnerships.

The challenge here, is that we have to jump to warp speed 
to accelerate development . . . not only to meet our mile-
stones, but to WOW Verizon. This is a one-shot oppor-
tunity. As things currently are, we are crawling along to 
meeting the milestones, but there is no way we can deliver 
the perfect demo for Verizon without immediate fund-
ing. I need resources to bring on additional developers 
as a strike team to do this fast, hard, and well. Not only 
do we need to take the app and the website to the next 
level, but we need to make it look fantastic, as well as the 
actual demo/presentation . . . . This is a huge chance and 
opportunity, but we can’t do it alone. We need help finding  
additional angel capital that can make a decision and 
move quickly.

We need $200k. That’s four people at $50k. I know we can 
do this. We are perfectly positioned to take down some 
phenomenal strategic partnerships and deals (on top of 
what we already have done), launch on the market, blow 
every other AR company completely out of the water, and 
take the lead in this industry. Even beyond that, opportuni-
ties like this emerging industry only happen once a decade 
or so . . . unless something major happens in biotech or 
nanotechnology, I don’t see any other world-changing 
technologies coming of age any time soon. Mobile, Social, 
Local, Virtual is the magical convergence that we are deep 
in the middle of with augmented reality and Mirascape.

I’ve attached an updated version of our pitch deck that 
has some new info in it for those of you that haven’t seen  
one recently.

5. The term “OEM” means that the application or software is a default application 
pre-installed on the smartphone.
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As usual, please feel free to call or email me at any time 
with any questions. Thank you for everything you have 
done for us so far.

Best regards, 

Robert Rice 
CEO Neogence Enterprises 

As an initial matter, we believe that the Court of Appeals’ empha-
sis upon the extent to which defendant and Mr. Rice took reasonable 
care to avoid making materially false or misleading statements to Dr. 
Piazza, which was the subject of the second issue that the trial court 
submitted for the jury’s consideration with respect to each defendant, 
as a justification for the trial court’s failure to treat the jury’s verdicts 
as impermissibly inconsistent overlooks the fact that the jury found 
against defendant and in favor of Mr. Rice on the basis of the “materially 
false and misleading statement” issue rather than on the basis of the 
“reasonable care” issue. The fact that the record would support differ-
ing treatment of defendant and Mr. Rice with respect to the “reasonable 
care” issue simply sheds no light on the extent to which a reasonable 
jury could have found that defendant, but not Mr. Rice, made materially 
false and misleading statements to plaintiffs. Thus, the Court of Appeals 
erred by upholding the trial court’s decision to deny defendant’s new 
trial motion on the grounds that defendant and Mr. Rice took differing 
levels of care to determine the accuracy of the statements that they made 
to Dr. Piazza. Instead, any determination of the extent, if any, to which the 
jury’s verdicts with respect to the “materially false and misleading” state-
ment issue were impermissibly inconsistent necessarily requires a careful 
examination of the statements that defendant and Mr. Rice made to Dr. 
Piazza and the circumstances under which those statements were made.

As defendant emphasizes, the e-mails that defendant and Mr. Rice 
sent to Dr. Piazza both indicate that Mirascape had an opportunity to 
become Verizon’s featured, pre-loaded augmented reality application. 
On the other hand, the e-mail transmitted by Mr. Rice provided consid-
erably more detail about the opportunity that had allegedly arisen from 
the McGarry Bowen meeting than the e-mail sent by defendant. Mr. Rice 
opened his e-mail by noting that Mr. Cummings had met with employees 
of McGarry Bowen and Verizon and that Mr. Cummings “can give you 
more details directly.” Moreover, Mr. Rice provided specific details con-
cerning the information that Mr. Cummings had presented at the meet-
ing and noted that Neogence’s work with Allied Integrated Marketing 
and the development of earthmarks had generated the most interest 
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from the attendees. Although Mr. Rice did, as defendant notes, state 
that Mirascape could “become the featured AR application for Verizon, 
OEM’d on all of the DROID smartmobiles,” he also mentioned the actual 
opportunity that stemmed from the McGarry Bowen meeting, which 
was to “leverage [Verizon’s] marketing.” In addition, Mr. Rice stated that 
Neogence would first have to create a “demo” displaying “everything we 
are doing with Allied, as well as all of the earthmark stuff” before men-
tioning other milestones that Neogence had been working to achieve, 
including a public beta launch scheduled for July 2010, and noting that 
additional funding would be needed to complete both the Verizon pre-
sentation and achieve the other pre-existing goals. A trial judge could 
have reasonably determined that the jury, after studying these e-mails, 
had a rational basis for concluding that defendant’s communication, 
which mentions only Verizon and the opportunity “to be their featured 
AR,” was a materially false or misleading statement and that the sub-
stantial additional information contained in Mr. Rice’s communication, 
coupled with his open invitation for the recipients to contact him if they 
had any questions, provided a sufficient basis to refrain from the making 
of such a determination concerning Mr. Rice’s communication.

Our decision to uphold the Court of Appeals’ decision with respect 
to the inconsistent verdict issue relating to Dr. Piazza is bolstered by 
information contained in Mr. Rice’s trial testimony.6 Among other things, 
Mr. Rice testified that:

Q. Okay. Just below this specific language, you then go 
on to say, “The opportunity here is to become the featured 
AR application for Verizon -- for Verizon OEMed on all the 
Droid smart mobiles and leverage their marketing.” Are 
these three separate possibilities that you’re discussing in 
regard to Verizon?

A. I believe so. I mean, this was kind of bundled together, 
but they were all possibilities. They all have different 
advantages and disadvantages.

Q. Well, how are they different?

A. Well, leveraging somebody’s marketing, for example, if 
I have ten dollars to go out and put up some posters that I 
printed on my laptop somewhere, that’s only going [to] get 
me so far. But if I have somebody, say, in a large company 
and say, hey, we’re going to do this big campaign for a new 

6. Unlike Mr. Rice, defendant did not testify at trial.
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car coming out for a new movie, and sure, we’ll stick your 
logo on the side and include you, you’re basically lever-
aging all of those dollars to get the exposure and kind 
of the brand recognition, as opposed to what you would 
do on your own. That’s very different from something 
where you’re, you know, being OEMed or pre-installed on 
a mobile device. In that case, you’re not getting the mar-
keting exposure and attention, but you’re getting distribu-
tion. So you -- you’re in front of a lot more people, and it’s 
already in the hand. If I see an ad on TV, I think oh, that’s 
cool maybe I’ll buy the burger or download the app. But if 
it’s already in my phone or in hand, I have it immediately. 
People are much more likely to play and use it. The disad-
vantage of OEMing is what people call bloatware.

Q. I’m sorry, what?

A. Bloatware. I don’t know how many times I bought a 
computer or phone that had stuff on it I didn’t want. You 
know, TurboTax or Norton Antivirus, whatever tools. So 
you have the advantage of more distribution, but there’s 
also the risk that there may be some negative, you know, 
connotations that there’s more crap on my phone and get 
rid of it. So there’s different advantages and disadvantages 
depending on how it’s structured.

A trial judge could have rationally determined that the jury had a reason-
able basis for concluding that Mr. Rice’s statement that Neogence might 
be able to “leverage their marketing” if Neogence was able to success-
fully demonstrate Mirascape at a subsequent meeting and his explana-
tion of the benefits of “leveraging” McGarry Bowen’s marketing efforts 
on behalf of Verizon, as compared to preloading Mirascape on Verizon 
phones, “significantly altered the total mix of available information” to 
a reasonable investor and justified a finding that Mr. Rice’s statements, 
taken in context and as a whole, were not materially false and mislead-
ing, while the same could not be said for defendant’s statements. See 
TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449, 96 S. Ct. 2126, 
2132, 48 L. Ed. 2d 757, 766 (1976) (footnote omitted) (explaining that 
an omission is material in the event that there is “a substantial likeli-
hood that the disclosure of the omitted fact would have been viewed by 
the reasonable investor as having significantly altered the ‘total mix’ of 
information made available”); Ehrenhaus v. Baker, 216 N.C. App. 59, 88, 
717 S.E.2d 9, 28-29 (2011) (adopting the standard for materiality set forth 
in TSC Indus.), appeal dismissed and disc. rev. denied, 366 N.C. 420, 
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735 S.E.2d 332 (2012). In other words, given that including Mirascape in 
McGarry Bowen’s marketing efforts was the opportunity that was actu-
ally discussed at the McGarry Bowen meeting, Mr. Rice’s reference to 
“leverag[ing] their marketing” in Mr. Rice’s e-mail and his trial testimony 
concerning the potential value of that opportunity could have reason-
ably persuaded the jury that Mr. Rice’s statement, as a whole, was not 
materially false or misleading, see Latta v. Rainey, 202 N.C. App. 587, 
599, 689 S.E.2d 898, 909 (2010) (stating that “[a] misrepresentation or 
omission is ‘material’ if, had it been known to the party, it would have 
influenced the party’s judgment or decision to act” (quoting Godfrey  
v. Res-Care, Inc., 165 N.C. App. 68, 75-76, 598 S.E.2d 396, 402, disc. rev. 
denied, 359 N.C. 67, 604 S.E.2d 310 (2004))), while defendant’s failure 
to make a similar statement during his own communications with Dr. 
Piazza might have caused a reasonable jury to reach a contrary result.

Finally, Dr. Piazza testified that he spoke to defendant on the tele-
phone approximately seventy times between 30 April 2010 and 2 June 
2010. According to Dr. Piazza, these phone calls were “more often than 
not” placed by defendant and included discussions of

the Verizon opportunity with me primarily . . . describ[ing] 
it consistently with his e-mail, that because of a meet-
ing that John Cummings had in New York and McGarry 
Bowen, and an opportunity to have met with a Verizon 
executive for new technologies, that John had an oppor-
tunity to explain what was going on at Neogence and what 
we were doing with Mirascape, and was intrigued enough 
to invite John back to Verizon to present a demo, a demo 
App, an application. And if that were acceptable to Verizon, 
we had an opportunity to be OEMed or featured AR or pre-
installed on every Verizon – Verizon Droid phone.

Although Mr. Rice communicated with Dr. Piazza by e-mail on several 
occasions concerning the opportunities that had been discussed at the 
McGarry Bowen meeting, the e-mails evidencing these communications 
were primarily focused upon the steps that Neogence needed to take to 
prepare for the upcoming meeting with Verizon and to accomplish goals 
that the company had been working toward before the McGarry Bowen 
meeting.7 We hold that the trial court had a rational basis for concluding 

7. Although an examination of Dr. Piazza’s cell phone bills indicated that he and Mr. 
Rice communicated via text message or telephone calls on several occasions between  
2 May 2010 and 24 May 2010, the record does not contain any information concerning the 
nature and content of these communications.
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that the jury could have reasonably determined that defendant, but not 
Mr. Rice, made materially false and misleading statements to Dr. Piazza 
based, at least in part, upon the frequency with which defendant and 
Mr. Rice told Dr. Piazza that there was a reasonable opportunity for 
Mirascape to be preloaded onto Verizon phones.

As a result, after carefully reviewing the record, we conclude that 
the jury heard evidence from which it could reasonably conclude that 
defendant made more direct, less nuanced, comments to Dr. Piazza 
concerning the extent to which Neogence had the opportunity to have 
Mirascape preloaded onto Verizon phones than Mr. Rice did; that defen-
dant reiterated this contention to Dr. Piazza more frequently than Mr. 
Rice did; and that Mr. Rice’s statements included more accurate descrip-
tions of the opportunity that had become available to Neogence than 
those made by defendant. In light of this set of circumstances, we are 
unable to conclude that the trial court’s decision to deny defendant’s 
request for a new trial on the basis of allegedly inconsistent verdicts aris-
ing from the statements made to Dr. Piazza by defendant and Mr. Rice, 
respectively, was “so arbitrary that it could not have been the result of 
a reasoned decision,” White, 312 N.C. at 777, 324 S.E.2d at 833, or that 
the Court of Appeals erred by declining to set aside the trial court’s deci-
sion to that effect. As a result, we hold that defendant’s challenge to 
the Court of Appeals’ decision to uphold the denial of his motion for 
a new trial on the grounds that the jury’s verdicts concerning the rela-
tive liability of defendant and Mr. Rice to Dr. Piazza were impermissibly 
inconsistent lacks merit.

2.  Statements to Lampuri

Mr. Lampuri did not receive the e-mails that defendant and Mr. 
Rice sent out on 30 April 2010. Instead, Mr. Lampuri first learned of the 
opportunity that had been discussed at the McGarry Bowen meeting on  
25 May 2010, when Mr. Lampuri and his wife went to defendant’s office 
for an obstetrical appointment. As he examined Ms. Lampuri, defendant

proceeded to have a conversation with [Mr. Lampuri] about 
this exciting new opportunity that Neogence, his company 
had. . . . we’ve got something really exciting going on, our 
director of sales just got back from New York City at a 
meeting. There were Verizon executives there, and they 
were absolutely blown away by our technology that we 
needed – Neogence – excuse me, Neogence needed to go 
back, create this demo, come back and show Verizon, you 
know, what they’ve been talking about, what they’ve been 
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showing about this technology and they’re going [to] get 
OEMed. They’re going pre-installed on all Verizon phones.

Similarly, Ms. Lampuri testified that defendant had stated during the 
medical appointment “that his company had an opportunity to be fea-
tured on Verizon phones directly installed on the phone.”

Mr. Rice made statements to Mr. Lampuri concerning the opportu-
nity that had arisen at the McGarry Bowen meeting during a conference 
at the Neogence headquarters in mid-July 2010 that was attended by Mr. 
Lampuri, Mr. Rice, Mr. Cummings, and Mr. Kirkbride. At that meeting, 
Mr. Cummings stated

that he was in New York in a meeting with an advertis-
ing company, and that there were Verizon executives in 
the room. And they were, again, absolutely wowed by the 
technology, that we need – they needed to go back, create 
a demo, go back to Verizon in a couple weeks and if they 
– if they wowed Verizon, I like to say, then they have the 
opportunity to be preloaded, OEMed on all phones.

During the meeting, Mr. Rice said that “the deal was very much real,” 
that “[i]t was a real opportunity,” and that “the funds that they were 
seeking were to get this demo up and doing – up and coming to show 
Verizon.” At another meeting held at the Neogence headquarters in early 
August, which Mr. Lampuri attended along with other members of his 
family, Mr. Cummings said “the exact same thing” that he had said at the 
prior meeting and Mr. Rice reiterated “that the deal was very much real.”

Defendant contends that, given defendant’s limited “interactions 
with [Mr.] Lampuri” and the fact that this interaction “did not occur near 
in time to [Mr.] Lampuri’s actual investment in Neogence” and given that 
the two meetings in which Mr. Rice was involved occurred closer in time 
to the making of Mr. Lampuri’s investment and that “the opportunity 
was described [to Mr. Lampuri] in similar terms as those presented by” 
defendant, the jury’s verdicts that defendant, but not Mr. Rice, had made 
materially false and misleading statements to Mr. Lampuri were imper-
missibly inconsistent. A careful review of the record reflects, however, 
that defendant and Mr. Rice made substantially different statements to 
Mr. Lampuri concerning the nature of the opportunity that had become 
available to Neogence during the McGarry Bowen meeting. Simply put, 
defendant told Mr. Lampuri that Neogence had the opportunity to be 
preloaded onto Verizon’s phones while Mr. Rice never made any such 
statement. Although the jury could have determined that Mr. Rice’s 
statements during the meetings at which Mr. Lampuri was in attendance 
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that “the deal was very much real” constituted a reference to the same 
opportunity that was described by Mr. Cummings during those meet-
ings and by defendant during Ms. Lampuri’s medical appointment, a rea-
sonable jury could have also interpreted this statement in a different 
manner.8 As a result of the fact that the record discloses ample justi-
fication for a jury decision to treat defendant and Mr. Rice differently 
with respect to the issue of whether either of them had made materially 
false and misleading statements to Dr. Piazza and Mr. Lampuri, we hold 
that the Court of Appeals correctly determined that the trial court did 
not abuse its discretion by denying defendant’s request for a new trial 
based upon the existence of allegedly impermissible inconsistencies in 
the jury’s verdicts with respect to the “materially false and misleading” 
statement issue.

B.  Safe Harbor Instruction

[2] In his second challenge to the correctness of the Court of Appeals’ 
decision, defendant contends that the trial court erred by failing to 
instruct the jury in accordance with N.C.G.S. § 55-8-30(b)(1),9 which pro-
vides that a corporate director cannot be held liable “for any action taken 
as a director, or any failure to take any action,” N.C.G.S. § 55-8-30(d), 
if he or she “rel[ies] on information, opinions, reports, or statements 
. . . prepared or presented by . . . [o]ne or more officers or employees 
of the corporation whom the director reasonably believes to be reli-
able and competent in the matters presented.” N.C.G.S. § 55-8-30(b)(1) 
(Supp. 2018). According to defendant, the Court of Appeals should 
have construed the reasonable care standard enunciated in N.C.G.S.  
§ 55-8-30(a)(2) in pari materia with N.C.G.S. § 78A-56(a)(2) or applied 
the rule of lenity to determine that the “safe harbor” defense delineated 
in N.C.G.S. § 55-8-30(b) precludes a finding of liability based upon the 
making of allegedly false and misleading statements pursuant to N.C.G.S.  
§ 78A-56(a)(2), citing, inter alia, Meza v. Division of Social Services, 364 
N.C. 61, 66, 692 S.E.2d 96, 100 (2010) (reading the language of N.C.G.S.  
§ 108A–79(k) in pari materia with Article 4 of the Administrative 

8. The jury might have also deemed it significant that the parties had stipulated to 
the fact that, “[i]n mid-July 2010, [Mr.] Lampuri was invited to Neogence to preview a dem-
onstration of Mirascape” at which Mr. “Cummings told [Mr.] Lampuri that Neogence had a 
chance for an opportunity with Mirascape to become an ‘OEM’ product for installation on 
Verizon smartphones based upon his prior meeting(s) and/or conversations with Verizon 
employees or agents” while entering into no similar stipulation concerning the statements 
that Mr. Rice made to Mr. Lampuri.

9. Defendant has not advanced any argument in reliance upon the common law busi-
ness judgment rule in the proceedings before this Court.
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Procedure Act); Dellastatious v. Williams, 242 F.3d 191, 195 (4th Cir. 
2001) (relying upon provisions of Virginia’s corporate governance stat-
utes in determining whether the defendants used reasonable care to pre-
vent a state law securities violation); and Vogel v. Reed Supply Co., 277 
N.C. 119, 131, 177 S.E.2d 273, 281 (1970) (applying the rule of lenity in a 
civil case when construing a statute that potentially imposed civil and 
criminal liability). In view of the fact that defendant was a Neogence 
director who claimed to have merely repeated information that he 
had received from Mr. Cummings and that he reasonably believed Mr. 
Cummings to be reliable and competent, defendant argues that the 
Court of Appeals erred by holding that he was not entitled to have  
the jury instructed concerning the “safe harbor” provisions of N.C.G.S.  
§ 55-8-30. Plaintiffs, on the other hand, argue that defendant agreed to 
the trial court’s instruction concerning the circumstances under which 
he could be held liable pursuant N.C.G.S. § 78A-56(a)(2) and never prop-
erly requested delivery of the “director safe harbor” instruction to which 
he now claims to have been entitled.

“This Court has long held that ‘[w]hen charging the jury in a civil 
case it is the duty of the trial court to explain the law and to apply it to 
the evidence on the substantial issues of the action.’ ” Yancey v. Lea, 
354 N.C. 48, 52, 550 S.E.2d 155, 157 (2001) (alteration in original) (first 
quoting Cockrell v. Cromartie Transp. Co., 295 N.C. 444, 449, 245 S.E.2d 
497, 500 (1978); then citing Superior Foods, Inc. v. Harris-Teeter Super 
Mkts., Inc., 288 N.C. 213, 218, 217 S.E.2d 566, 571 (1975); and then citing 
Inv. Props. of Asheville, Inc. v. Norburn, 281 N.C. 191, 197, 188 S.E.2d 
342, 346 (1972)).10 As a result, “[i]f a party contends that certain acts or 
omissions constitute a claim for relief or a defense against another, the 
trial court must submit the issue with appropriate instructions if there 
is evidence which, when viewed in the light most favorable to the pro-
ponent, will support a reasonable inference of each essential element of 
the claim or defense asserted.” Cockrell, 295 N.C. at 449, 245 S.E.2d at 
500 (first citing Vernon v. Crist, 291 N.C. 646, 231 S.E.2d 591 (1977); and 
then citing Atkins v. Moye, 277 N.C. 179, 176 S.E.2d 789 (1970)).

On the other hand, “[r]equests for special instructions must be 
in writing, entitled in the cause, and signed by the counsel or party 
submitting them.” N.C.G.S. § 1A-1, Rule 51(b) (2017); see also Hanks  
v. Nationwide Mut. Fire Ins. Co., 47 N.C. App. 393, 404, 267 S.E.2d 409, 

10. “To the extent these cases suggest the court must apply the law to the evidence, 
they have been overruled by the 1985 amendments to [N.C.G.S. § 1A-1,] Rule 51.” 2 G. Gray 
Wilson, North Carolina Civil Procedure § 51-3, at 51-8 n.52 (3d ed. 2007).
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415 (1980) (citing King v. Powell, 252 N.C. 506, 512, 114 S.E.2d 265, 269-
70 (1960), and stating that “[i]t is the duty of the party desiring instruc-
tions on a subordinate feature of the case or greater elaboration on a 
particular point to aptly tender request for special instructions”). In the 
event that a party fails to “comply with the requirements of [N.C.G.S.  
§ 1A-1,] Rule 51(b), the trial court act[s] properly within its discretion in 
denying the request.” Byrd’s Lawn & Landscaping, Inc. v. Smith, 142 
N.C. App. 371, 379, 542 S.E.2d 689, 694 (2001) (citing Hord v. Atkinson, 
68 N.C. App. 346, 351, 315 S.E.2d 339, 342 (1984) (holding that the trial 
court could properly refuse to instruct the jury concerning its right to 
consider the physical evidence in a motor vehicle negligence case on the 
grounds that “the plaintiff’s request went beyond the trial judge’s general 
duty of explaining the law arising on the evidence with respect to the 
substantial features of the case” and that, with respect to this “subordi-
nate feature,” “the plaintiff did not comply with the requirements of Rule 
51(b)”)); see also Koutsis v. Waddel, 10 N.C. App. 731, 733-34, 179 S.E.2d 
797, 799 (1971) (stating that, “[w]here the court adequately charges  
the law on every material aspect of the case arising on the evidence,” 
“the charge is sufficient and will not be held error for failure of the court 
to give instructions on subordinate features of the case, since it is the 
duty of a party desiring instructions on a subordinate feature, or greater 
elaboration, to aptly tender a request therefor” (quoting 7 Strong’s 
North Carolina Index 2d: Trial § 33, at 329 (1968) (footnotes omitted))). 
Assuming that a proper “request is made for a specific instruction, cor-
rect in itself and supported by evidence, the trial court, while not obliged 
to adopt the precise language of the prayer, is nevertheless required to 
give the instruction, in substance at least,” with “the failure [to do so] 
constitut[ing] reversible error.” Minor v. Minor, 366 N.C. 526, 531, 742 
S.E.2d 790, 793 (2013) (first quoting Calhoun v. State Highway & Pub. 
Works Comm’n, 208 N.C. 424, 426, 181 S.E.2d 271, 272 (1935); then citing 
State v. Davis, 291 N.C. 1, 13-14, 229 S.E.2d 285, 293-94 (1976); and then 
citing Bass v. Hocutt, 221 N.C. 218, 219-20, 19 S.E.2d 871, 872 (1942)).

The only written request for instructions that defendant submitted 
for the trial court’s consideration that was at all relevant to the “safe 
harbor” issue consisted of a verbatim recitation of N.C.P.I. Civil 807.50, 
a pattern jury instruction intended for use in cases in which a director is 
sought to be held liable for breach of his or her duty to the corporation 
and which provides that:

The (state number) issue reads:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”



 IN THE SUPREME COURT 157

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence, four things:

First, that the defendant failed to act in good faith. 
Good faith requires a director to discharge his duties hon-
estly, conscientiously, fairly and with undivided loyalty to 
the corporation. Errors in judgment alone do not consti-
tute a failure to act in good faith; however, unless a direc-
tor honestly believes he is making a reasonable business 
decision, he fails to act in good faith.

Second, that the defendant failed to act as an ordi-
narily prudent person in a like position would have 
acted under similar circumstances. (Unless he has actual 
knowledge to the contrary, a director is entitled to rely on 
information, opinions, reports or statements, including 
financial statements and other financial data, if prepared 
or presented by

[one or more employees of the corporation who 
the director reasonably believes to be reliable and 
competent in the matter(s) presented]

[[a lawyer] [a public accountant] [name other 
outside advisor] as to the matter(s) the director 
reasonably believes are within such [professional’s] 
[advisor’s] competence]

[a committee of the board of directors of which 
the director is not a member if he reasonably believes 
the committee merits confidence].)

Third, that the defendant failed to act in a man-
ner he reasonably believed to be in the best interests of  
the corporation.

And Fourth, that the defendant’s [acts] [omissions] 
proximately caused damage to the plaintiff. Proximate 
cause is a cause which in a natural and continuous 
sequence produces a person’s damage and is a cause 
which a reasonable and prudent person could have fore-
seen would probably produce such damage or some 
similar injurious result. There may be more than one prox-
imate cause of damage. Therefore, the plaintiff need not 
prove that the defendant’s acts were the sole proximate 
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cause of the damage. The plaintiff must prove, by the 
greater weight of the evidence, only that the defendant’s 
acts were a proximate cause.

Finally, as to the (state number) issue on which the 
plaintiff has the burden of proof, if you find by the greater 
weight of the evidence that the plaintiff was damaged by 
the failure of the defendant to discharge his duties as a 
corporate director, then it would be your duty to answer 
this issue “Yes” in favor of the plaintiff.

If, on the other hand, you fail to so find, then it 
would be your duty to answer this issue “No” in favor of  
the defendant.

(Footnotes omitted.) The parties discussed whether the trial court 
should instruct the jury in accordance with defendant’s request at length 
during the jury instruction conference.

When the “safe harbor” defense initially came up for discussion, 
defendant’s trial counsel argued that N.C.G.S. § 55-8-30 “trumps, if you 
will, [N.C.G.S. § 78A-56(c)] and that [N.C.G.S. § 78A-56(c)] dovetails 
back to it” because “(c) is saying that” “our duty is to ensure that they 
acted reasonably in their capacities and so forth.” In view of the fact 
that “there are no pattern instructions on this,” defendant’s trial counsel 
stated that he “simply went back to the breach of corporate duties with 
respect to [N.C.G.S. §] 55-8-30, and this is the pattern jury instruction 
that came from that” and “needs to be inserted.”

After noting that N.C.G.S. § 78A-56 “specifically is dealing with the 
sale of securities as opposed to just your general obligations as a direc-
tor of a corporation,” the trial court asked defendant’s trial counsel  
“[w]hy does [Chapter] 55 [of the North Carolina General Statutes] apply 
to this at all?” In response, defendant’s trial counsel stated that, “of 
course, the allegation is” “a breach of [N.C.G.S. § 78A-56(a)(2)],” which 
“talks about so long as the defendants sustain the burden of proving that 
their actions were reasonable and so forth,” with N.C.G.S. § 78A-56(c) 
“specifically talk[ing] about directors being responsible” “for these kinds 
of sales activity” unless the director was “riding herd over and making 
sure [sales employees] didn’t do something they weren’t supposed to 
do.” According to defendant’s trial counsel, directors would not be liable 
as long as “they conduct themselves in the manner that a reasonable—
a[n] ordinary care director should do,” with N.C.G.S. § 55-8-30 being 
“where that is articulated.”
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At that point, the trial court interjected that “my reading of” N.C.G.S. 
§ 55-8-30 “will place the burden [of] proof on the plaintiff,” while his 
“reading of [Chapter 78A of the General Statutes] puts the burden of 
proof on you.” In response, defendant’s trial counsel stated that “[t]hen 
what we might need to do is” provide “something [to] read to the jury 
members that talks about that burden and the fact that these defen-
dants would be relieved from this offense if [ ] they acted accordingly” 
and that “if [N.C.P.I. Civil] 807.50 imposes too harsh, perhaps we can 
craft something.” When the trial court pointed out that defendant’s pro-
posed liability-related special instructions appeared to be an “accurate 
statement of the law as far as the defenses available to [defendant] 
under” N.C.G.S. § 78A-56(a)(2) are concerned “[b]ecause it accurately 
states that the burden of proof is on you,” defendant’s trial counsel said  
“[r]ight”; noted that he “was just trying to get an option that the jury says, 
okay, we find that they carry that burden of proof; therefore we can’t 
find them culpable”; and added that “I’m certainly in agreement with 
you relative to the statute and the reliance issues, but on the other hand, 
relative to the defenses of reasonable behavior and the fact that they’re 
corporate directors, it certainly is my opinion that they get off if that’s 
the—if that turns out to be the case.”

After agreeing that defendants “get off” “if they sustained their bur-
den of proof that they did not know, and in the exercise of reasonable care 
could not have known, of the untruth or omission,” plaintiffs’ counsel 
argued that the jury simply needed “those two elements” and suggested 
that “we give them one sentence of what it means to exercise reason-
able care” from N.C.P.I. Civil 800.10, which addresses the tort of negli-
gent misrepresentation. Once defendant’s trial counsel had agreed that 
a definition of “reasonable care” would be appropriate “because that is 
the standard that is in” N.C.G.S. § 55-8-30, the trial court “rule[d] that 
[defendants] have the burden of proof on that issue” and agreed with 
plaintiffs’ counsel that the appropriate language would be: “First, the 
defendant did not know of the untruth or omission in offering or sale of 
a security to the plaintiffs; or, second” “that the defendant in the exercise 
of reasonable care could not have known of the untruth or omission.” At 
that point, the trial court and counsel for the parties discussed the word-
ing of the issues to be submitted to the jury, with defendant’s trial coun-
sel agreeing with the wording of the “reasonable care” issue and with 
the placement of the burden of proof with respect to that issue upon 
defendants as proposed by the trial court and plaintiffs’ counsel. At the 
conclusion of the day’s proceedings, the trial court agreed to prepare a 
set of draft instructions and to provide them to counsel for both parties 
on the understanding that “we’ll have a brief hearing Monday morning” 
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and “get that hammered out” so “you’ll know what the instructions are 
before you make your closings.”

At the time that the proceedings convened on the following Monday, 
the trial court afforded defendant’s trial counsel an opportunity “to put 
[his] objections [ ] on the record” before noting that “you have submitted 
to the Court written requests for instructions and I have denied those.” 
In response to the trial court’s invitation, defendant’s trial counsel  
stated that:

If Your Honor, please, the defendants have requested 
then in the instruction from the Court that pertains or 
arises out of Chapter 55 pertaining to members of the 
board of directors and the various responsibilities they 
have in performing their duties, and one of which that 
we specifically requested related to the fact that board 
of director members could rely upon statements that 
are made to them and they would, therefore, not be  
held responsible.

Let me find the particular reference so that I can state 
this accurately. And where this comes from is [N.C.G.S. 
§] 55-8[-]30, and the request that we had made was in 
regard to [N.C.G.S. §] 55-8[-]30(b)(1), suggesting that in 
discharging his duties, a director is entitled to rely on 
information, opinions, reports, or statements including 
in financial—including financial statements and other 
financial data if prepared by or presented by one or more 
officers of—or employees of the corporation whom the 
director reasonably believes to be reliable and compe-
tent in the matters presented.

As I said to the Court, I think that [N.C.G.S. §] 55-8[-]30(c) 
is parallel to [N.C.G.S. §] 78[A]-56(c)(1) which then goes 
on to say the director is not entitled to the benefit of this 
section if he has actual knowledge concerning the matter 
in question that makes reliance otherwise permitted by 
[N.C.G.S. §] 55-8[-]30(b) unwarranted. And then of course 
what that would require is the same instructions that his 
Honor has anticipated which will be that—to instruct the 
jury that if the director himself had knowledge, actual 
knowledge, concerning the matter, then he would not 
enjoy the benefit of this particular provision of [N.C.G.S. 
§] 55-8[-]30(b)(1).
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That is in essence, if Your Honor, please, what we had 
requested of the Court and it’s our understanding that you 
have denied that previously. But again, we just simply 
want to put that on the record.

I do not have, if Your Honor, please, a copy at this 
moment in time of the provisions, but I thought we had 
them the other day, but I have not filed them relative to 
the proposed jury instruction that I had crafted.

At the conclusion of this statement, the trial court noted that “you handed 
me up a pleading that was a proposed jury instruction, and feel free to 
file that until you find another copy” and ruled that “your request for jury 
instructions as well as your objections to the instructions are noted for 
the record and are denied.” The trial court instructed the jury with respect 
to the “reasonable care” defense set out in N.C.G.S. § 78A-56(a)(2) that:

The second issue[ ] reads: Did the defendant Gregory 
Brannon not know and in the exercise of reasonable care 
could not have known of the untruth or omission in his 
offer or sale of a security to the plaintiff Lawrence Piazza.

On this issue, the burden of proof is on the defendant 
Gregory Brannon. This means that he must prove by the 
greater weight of the evidence two things:

First, that the defendant Gregory Brannon did not 
know of the untruth or omission in the offering or sale of 
a security to the plaintiff Lawrence Piazza; and, second, 
that the defendant Gregory Brannon in the exercise of 
reasonable care could not have known of the untruth or 
omission in the offering or sale of a security to the plain-
tiff Lawrence Piazza.

Reasonable care means that degree of care, knowl-
edge, intelligence, or judgment which a prudent person 
would use under the same or similar circumstances. 
Thus, on this second issue on which the defendant 
Gregory Brannon bears the burden of proof, if you find 
by the greater weight of the evidence, first, that Gregory 
Brannon did not know of the untruth or omission in the 
offering or sale of a security to the plaintiff Lawrence 
Piazza; and, second, that Gregory Brannon in the exercise 
of reasonable care could not have known of the untruth 
or omission in the offering or sale of a security to the 
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plaintiff Lawrence Piazza, then it would be your duty to 
answer the second issue yes in favor of the defendant 
Gregory Brannon.

If on the other hand you find that the defendant 
Gregory Brannon has failed to prove each of these 
requirements by the greater weight of the evidence, then 
it would be your duty to answer this issue no in favor of 
the plaintiff Lawrence Piazza.11 

Defendant’s trial counsel did not lodge any additional objections when 
given an opportunity to do so at the conclusion of the trial court’s 
instructions to the jury.

After carefully reviewing the record, we are not satisfied that defen-
dant properly preserved his challenge to the trial court’s refusal to give 
an explicit “safe harbor” instruction to the jury for purposes of appellate 
review. As an initial matter, we believe that the “safe harbor” defense, 
assuming, without deciding, that it is applicable to cases like this 
one,12 was a subordinate feature of the present case given that N.C.G.S.  
§ 78A-56(a)(2) absolves individuals alleged to have taken reasonable 
care from liability for the making of materially false and misleading state-
ments and given that reasonable care could obviously include appropri-
ate reliance upon information supplied by other corporate officials. As 
this case was presented to the jury, the extent to which defendant was 
or was not acting as a director when he made the disputed statements 
to plaintiffs was not an essential element of plaintiffs’ claims against 
defendant. Instead, both parties consented to the submission of this 
case to the jury on the implicit theory that the capacity in which defen-
dant acted when he made the allegedly false and misleading statements 
was not relevant to the jury’s liability-related decision. In light of that 
fact, the relevant issue was whether defendant was able to persuade the 
jury that “he did not know, and in the exercise of reasonable care could 
not have known, of the untruth or omissions,” N.C.G.S. § 78A-56(a)(2), 
regardless of the capacity in which he was acting when he made the 
allegedly false statements to plaintiffs. The trial court discussed the 
“reasonable care” issue in detail in the instructions that were given to 

11. The trial court delivered an essentially identical “reasonable care” instruction 
with respect to the issue of defendant’s liability to Mr. Lampuri.

12. We should not, of course, be understood as expressing any opinion concerning 
the extent to which the trial court would have erred had defendant submitted a proper 
written request for instructions concerning the director safe harbor issue for the trial 
court’s consideration.
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the jury, using both the relevant statutory language and additional lan-
guage drawn from the pattern jury instruction relating to negligent mis-
representation claims, upon which the parties seemed to agree. Given 
that the trial court’s instructions with respect to the “reasonable care” 
issue explained the nature of the decision that the jury was required to 
make and the basic legal principles that the jury was required to apply 
in deciding whether defendant should be absolved from liability on “rea-
sonable care” grounds, we are persuaded that the requested “safe har-
bor” instruction, which would only become relevant if the jury made a 
separate determination that defendant was acting as a director at the 
time that he made the challenged statements to plaintiffs, involved a 
subordinate feature of the case. As a result, unless defendant made an 
adequate written request for the delivery of a “safe harbor” instruction, 
the trial court did not err by omitting any reference to the “safe harbor” 
principles enunciated in N.C.G.S. § 55-8-30 from its instructions to the 
jury in this case.

Moreover, we are unable to conclude that defendant submitted an 
adequate written request for the delivery of a “safe harbor” instruction 
for the trial court’s consideration. The written instruction that defen-
dant submitted for the trial court’s consideration contained a great 
deal of information that was totally irrelevant to the issues that were 
actually before the trial court and jury in this case. In addition, even if 
one overlooks the differing context that defendant’s written request for 
instructions was intended to address and the extraneous material that it 
contained, defendant’s proposed instruction placed the burden of proof 
upon plaintiffs rather than upon defendant even though defendant’s trial 
counsel appears to have conceded (or at least did not explicitly object to 
the trial court court’s determination) during the jury instruction confer-
ence that defendant, rather than plaintiffs, bore the burden of proof with 
respect to this issue. Moreover, defendant never appeared to acknowl-
edge during the jury instruction conference that, for the “safe harbor” 
protection to be available to defendant, the jury would have had to make 
a preliminary determination that defendant was acting as a director, 
rather than in some other capacity, when he made the challenged state-
ments to plaintiffs. As a result, for all of these reasons, we cannot con-
clude that defendant submitted a sufficiently accurate written request 
for the delivery of a “safe harbor” instruction to properly preserve the 
issue of the trial court’s failure to deliver such an instruction to the jury 
for purposes of appellate review.

Although defendant did attempt to clarify the nature of his request 
for the delivery of a “safe harbor” instruction during the jury instruction 
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conference, his efforts in that regard do not suffice to overcome his failure 
to submit an adequate written request for the trial court’s consideration. 
Instead of submitting a written request for instructions that excluded 
extraneous information, required the jury to find that defendant was act-
ing in his capacity as a director as a prerequisite for the availability of the 
“safe harbor” defense, and accurately inserted the relevant “safe harbor” 
language into the context of the “reasonable care” defense recognized 
by N.C.G.S. § 78A-56(a)(2), defendant simply provided the trial court 
with a written request for instructions that surrounded a limited amount 
of potentially relevant information with a great deal of irrelevant infor-
mation and placed the burden of proof on plaintiffs despite defendant’s 
trial counsel’s apparent concession during the jury instruction confer-
ence to the contrary during the jury instruction conference. Although 
defendant’s trial counsel attempted to orally explain how his requested 
instruction could be modified to make it correct during the course of 
the charge conference, he never submitted a proposed modification in 
writing. The entire purpose of the written request requirement relating 
to subordinate features of the case contained in N.C.G.S. § 1A-1, Rule 
51(b) is to prevent trial judges from having to do what defendant sought 
to have the trial court do in this case—create a new instruction based 
upon general language contained in a much more extensive instruction 
that needed to be changed in a number of significant ways. As a result, 
for all of these reasons, we hold that the trial court was entitled to reject 
defendant’s request for the delivery of a “safe harbor” instruction to the 
jury on the grounds that defendant failed to submit a proper written 
request for such an instruction.

C.  Primary Liability and Scienter

[3] Finally, defendant argues that he is entitled to a new trial on the 
grounds that the jury’s verdict finding him liable to plaintiffs pursuant to 
N.C.G.S. § 78A-56(a)(2) is contrary to law given that a finding of liabil-
ity under that statutory provision requires proof that he either owned 
the securities that plaintiffs purchased or acted with scienter when he 
solicited funds from plaintiffs for Neogence. In support of his argument, 
defendant relies upon the plain statutory language, which imposes liabil-
ity upon a person who “[o]ffers or sells” that security by means of false 
or misleading statements. In defendant’s view, allowing the imposition 
of liability under N.C.G.S. § 78A-56(a)(2) upon a non-owner would con-
flict with the language in which the statute is couched, including the 
provision requiring a successful plaintiff to tender the relevant security 
to the defendant as a precondition for recovering the purchase price. 
According to defendant, allowing recovery against a non-owner would 
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be “nonsensical” given that a successful plaintiff would be required to 
tender the relevant security to a person from whom it was not procured.

In the event that plaintiffs sought to have defendant held liable for 
their Neogence-related losses, defendant contends that they should have 
proceeded against him pursuant to N.C.G.S. § 78A-8(2), which imposes 
liability on “any person, in connection with the offer, sale or purchase 
of any security, directly or indirectly,” who made fraudulent representa-
tions upon which plaintiffs relied in deciding to invest in Neogence. In 
the alternative, defendant suggests that plaintiffs should have sought to 
have him held “secondarily liable” as a “control person” pursuant  
to N.C.G.S. § 78A-56(c), an approach that would have required plain-
tiffs to establish Neogence’s “primary liability” pursuant to N.C.G.S.  
§ 78A-56(a). Defendant believes that he “cannot be primarily liable 
under” N.C.G.S. § 78A-56(a)(2) in the absence of a determination that 
Neogence, “[t]he only person who could be primarily liable under the 
statute — and who could be a proper party to make good through  
the rescission required under Section 56(a)(2),” was primarily liable.

Finally, defendant contends that a finding that he was liable to plain-
tiffs pursuant to N.C.G.S. § 78A-56(a)(2) required a determination that 
he acted with scienter. Defendant reaches this conclusion by reference 
to decisions construing Section 12(2) of the Securities Act of 1933, upon 
which N.C.G.S. § 78A-56(a)(2) was based and which requires a finding 
that the defendant acted with scienter in offering or selling the securi-
ties in question, citing Pinter v. Dahl, 486 U.S. 622, 647, 108 S. Ct. 2063, 
2078, 100 L. Ed. 2d 658, 682 (1988). Although defendant acknowledges 
that neither the United States Supreme Court nor this Court has defini-
tively identified the elements that had to be established for purposes of 
a claim asserted pursuant to either Section 12(2) of the Securities Act or 
N.C.G.S. § 78A-56(a)(2), he contends, in further reliance upon the rule of 
lenity, that “the jury should have been required to find that Dr. Brannon 
was either a securities owner or ‘motivated at least in part by a desire 
to serve his own financial interests or those of the securities owner,’ ” 
citing Pinter, 486 U.S. at 647, 108 S. Ct. at 2078, 100 L. Ed. 2d at 658, and 
State v. Williams, 98 N.C. App. 274, 279, 390 S.E.2d 746, 749, disc. rev. 
denied, 327 N.C. 144, 394 S.E.2d 184 (1990), in support of this assertion.

In response, plaintiffs argue that defendant waived his right 
to advance this argument on appeal given that his trial “counsel 
requested the very instruction” of which he now complains and is 
now “complain[ing] of the action which he induced,” quoting Frugard  
v. Pritchard, 338 N.C. 508, 512, 450 S.E.2d 744, 746 (1994). In addition, 
plaintiffs contend that, because defendant failed to raise this argument 
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until after the trial had been completed, he is not entitled to advance it 
on appeal from the denial of his new trial motion given that N.C.G.S.  
§ 1A-1, Rule 59(a)(8), limits a trial court’s authority to award a new trial to 
situations involving “[e]rror in law occurring at the trial and objected 
to by the party making the motion”; that North Carolina Rule of Appellate 
Procedure 10(a)(1) provides that an issue is not properly preserved for 
purposes of appellate review absent “a timely request, objection, or 
motion, stating the specific grounds for the ruling the party desired the 
court to make” at trial; and that N.C. Rule App. P. 10(a)(2) prohibits a 
party from “mak[ing] any portion of the jury charge or omission there-
from the basis of an issue presented on appeal unless the party objects 
thereto before the jury retires to consider its verdict, stating distinctly 
that to which objection is made and the grounds of the objection.”

In response, defendant argues that, because the issue of whether he 
had failed to properly preserve his challenge to the trial court’s primary 
liability instructions and failure to require a finding of scienter for pur-
poses of appellate review was not mentioned in the dissenting opinion 
at the Court of Appeals or advanced in a petition seeking discretion-
ary review of additional issues, plaintiffs’ non-preservation argument is 
not properly before us. In addition, defendant contends that the alleged 
error constitutes “a flaw that reaches beyond the instructions issued to 
the jury,” “is a fundamental error,” and is “simply inconsistent with the 
statutory scheme.” As a result, defendant contends that his challenge to 
the trial court’s primary liability instruction and the trial court’s failure 
to require a finding of scienter was properly advanced by means of a 
motion for a new trial in reliance upon N.C.G.S. § 1A-1, Rule 59(a)(7), 
which permits the trial court to award a new trial in the event that the 
jury’s “verdict is contrary to law.”

During the trial,13 defendant submitted a written request for instruc-
tions in which he asked the trial court to instruct the jury that:

13. We are not persuaded by defendant’s argument that plaintiffs are not entitled to 
challenge the extent to which defendant is entitled to raise his primary liability and scien-
ter claims for purposes of appellate review because defendant invited any error that the 
trial court may have committed or waived the right to argue that issue because it was not 
addressed in either the majority or dissenting opinions before the Court of Appeals. In our 
view, the extent to which an issue that is before us by means of a dissent or the allowance 
of a discretionary review or certiorari petition involves invited error or has been prop-
erly preserved for purposes of appellate review is inherently intertwined with defendant’s 
related substantive claim, In re R.L.C., 361 N.C. 287, 290-91, 643 S.E.2d 920, 921-22, cert. 
denied, 552 U.S. 1024, 128 S. Ct. 615, 169 L. Ed. 2d 396 (2007), and is, for that reason, not 
the sort of separate and independent substantive claim that the Court refused to consider 
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Issue 1 reads: Did the Defendants, in soliciting the 
Plaintiffs to pay money for a security, make a state-
ment which was materially false or misleading, or which 
under the circumstances was materially false or mislead-
ing because of the omission of other facts, where the 
Plaintiffs were unaware of the true or omitted facts? 

. . . .

[A]s to this issue on which the Plaintiffs bear the burden 
of proof, if you find by the greater weight of the evidence:

First, that the Defendants made a statement to the 
Plaintiffs which was false or misleading, or which under 
the circumstances was false or misleading because of the 
omission of other facts;

Second, that the statement made by the Defendants, or the 
facts omitted by the Defendants, were material;

Third, that the Plaintiffs were unaware of the true or omit-
ted facts prior to paying money for the security; and

Fourth, that the Defendants made such statement in con-
nection with soliciting the Plaintiffs to pay money for  
a security,

then it would be your duty to answer this issue “Yes,” in 
favor of the Plaintiffs. If, on the other hand, you find that 
the Plaintiffs have failed to prove each of these require-
ments by the greater weight of the evidence, then it 
would be your duty to answer this issue “No,” in favor of  
the Defendants.

During the charge conference, counsel for both sets of parties indicated 
that they had proposed identical instructions concerning the question of 
whether defendants had made false and misleading statements to plain-
tiffs. As a result, the trial court stated “[s]o we all agree that that’s a 
good instruction as to 56(a)(2)” and instructed the jury concerning the 
issue of whether defendants had made false or misleading statements 

in North Carolina School Boards Ass’n v. Moore, 359 N.C. 474, 506-07, 614 S.E.2d 504, 
523-24 (2005). In view of this determination, plaintiffs’ request for certiorari review of 
the issue of whether defendant invited any error that the trial court may have committed 
or properly preserved his primary liability and scienter claims for purposes of appellate 
review is dismissed as moot.
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in violation of N.C.G.S. § 78A-56(a)(2) in accordance with the language 
that had been requested by the parties.

This Court has “consistently denied appellate review to [par-
ties] who have attempted to assign error to the granting of their own 
requests.” State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 
(1996); see also State v. McPhail, 329 N.C. 636, 643, 406 S.E.2d 591, 596 
(1991) (stating that a litigant “will not be heard to complain of a jury 
instruction given in response to his own request” (citations omitted)).14 

Having urged the trial court to instruct the jury in exactly the manner 
that it instructed that body with respect to the “false and misleading” 
statement issue, defendant invited any erroneous finding of liability that 
might that have resulted from those instructions. Frugard, 338 N.C. at 
512, 450 S.E.2d at 746 (stating that “[a] party may not complain of action 
which he induced”). As a result, defendant is not entitled to relief from 
the trial court’s judgment and orders on the basis of his primary liability 
and scienter claims.15 

III.  Conclusion

As a result, for all of the reasons stated above, we hold that the 
Court of Appeals did not err by affirming the challenged judgment and 
orders.16 As a result, the Court of Appeals’ decision, as modified in this 
opinion, is affirmed.

MODIFIED AND AFFIRMED.

Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case.

14. The issue before the Court in Justus v. Rosner, 317 N.C. 818, 824-28, 821 S.E.2d 
765, 769-72 (2018), was the appropriateness of the trial court’s decision to grant a new 
trial on the grounds that the jury’s verdict was contrary to the greater weight of the evi-
dence pursuant to N.C.G.S. §1A-1, Rule 59(a)(7) rather than a challenge to the trial court’s 
instructions to the jury.

15. In light of our decision to refrain from reaching the merits of defendant’s con-
tentions that he could not be held liable to plaintiffs because he was not the seller of the 
securities in question, that defendant could not be held primarily liable to plaintiffs, and 
that defendant could not be held liable to plaintiffs in the absence of a finding of scienter, 
we express no opinion concerning the merits of any of these contentions.

16. In view of the fact that defendant’s challenge to the trial court’s attorneys’ fee 
award rested upon his contention that he was entitled to a new trial based upon the other 
alleged errors discussed in the text of this opinion and the fact that we have determined 
that defendant is not entitled to relief from the trial court’s judgment and orders on the 
basis of those arguments, there is no need for us to discuss the attorneys’ fee issue further 
in this opinion.
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Justice NEWBY dissenting.

The majority’s message to the business community is clear: 
Individuals serve as outside directors at their own peril! If a director 
makes an alleged misstatement to a potential investor, no matter how 
minute and regardless of whether the investor relied on it, the director 
may be personally liable. Today’s decision eviscerates any protection 
for an outside director who uses information communicated by cor-
porate officers to tell others of potential investment opportunities. In 
fact, the majority ratifies the outside director’s liability, even though the 
corporate officers who made later-in-time statements were exonerated. 
While the majority’s lengthy technical analysis may cloud its assault on 
fundamental business relationships, its ultimate result will decrease the 
number of people willing to serve as outside directors and severely limit 
start-up companies’ access to angel investor capital. 

Essentially, the majority holds that an outside director can be liable 
to an angel investor for repeating information he learned from corpo-
rate officers (1) even though the angel investor vetted the information 
through subsequent conversations with the corporate officers, and (2) 
the officers were absolved from liability for communicating the same 
information. Liability arises even though the investor does not rely on 
the alleged misstatement. To achieve this outcome, the majority with-
holds the director safe harbor protection that should be available to 
an outside director. The majority wrongly expands potential liability 
under the securities fraud statute while shrinking any protection under 
the director safe harbor provision. In doing so, the majority exposes 
outside directors who identify potential investors, even those who are 
astute and experienced angel investors, to potential liability as “sellers” 
for purposes of the securities fraud statute. The liability extends here 
even though the outside director does not personally benefit directly 
from the sale, receiving neither funds from a direct sale of an interest 
nor a commission. Such an expansive reading could expose to liability 
anyone who discusses a potential investment opportunity with a friend. 
The majority wrongly holds that the securities fraud statute supplants 
director safe harbor protection. The majority’s unwarranted analysis 
will have significant chilling effects in the business community. 

Furthermore, the verdicts in this case are a miscarriage of justice 
because of their inconsistency regarding Rice, the Chief Executive 
Officer and director, and Brannon, the outside director. Brannon’s rep-
resentations to plaintiffs were not “materially” different from those of 
Rice. The majority’s analysis diminishes the required “materiality” of an 
alleged misrepresentation to, in effect, any misrepresentation, no matter 
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how “nuanced.” The majority ignores the plain fact that, as experienced 
angel investors, plaintiffs thoroughly discussed the Verizon potential 
with the only person actually present at the meeting, Cummings, the 
director of sales. The evidence is uncontroverted that plaintiffs did not 
invest after communicating with Brannon but only after multiple con-
versations with Cummings as well as Rice and Kirkbride, another corpo-
rate officer. Through these conversations, plaintiffs clarified the “true” 
nature of the Verizon opportunity. If Rice’s statements to plaintiffs were 
accurate, then plaintiffs knew the “truth” about the opportunity before 
investing. Because of the dangerous removal of the director safe harbor 
protection and the miscarriage of justice arising from the inconsistent 
verdicts, I dissent. 

I.  Relevant Facts

In 2007 defendants Rice and Kirkbride founded a technology start-
up, Neogence, to develop graphical software, which could be loaded 
onto smartphones. Rice (the Chief Executive Officer and a director) and 
Kirkbride (an investor, director, the de facto Chief Financial Officer, a 
licensed attorney, and later the Chief Executive Officer) served as the 
initial board members. In 2009, as the corporation grew, Rice invited 
Brannon, an OB-GYN physician and investor, to join the Neogence board 
as an outside director.1 Brannon had originally met Rice years before, 
and they had worked together on a prior venture. Kirkbride stated that 
Brannon was asked to serve on the board because of, inter alia, his 
“abilities on strategic directions,” including obtaining “financing, inves-
tors, et cetera.” Rice stated that Brannon “would make introductions to 
people that might have an interest in what [Neogence was] doing.” As 
Brannon characterized it, as a director he would “expos[e] this company 
to friends that may want to invest into it.”

During Neogence’s initial months as a start-up corporation, the board 
met informally and often. The company had elected to raise operating 
capital by issuing promissory notes, which were convertible to common 
stock. Neogence engaged legal counsel to draft the convertible notes 
and related documentation. Neogence, acting through its board of direc-
tors, then approached various “accredited” “angel investors”2 to obtain 

1. Generally, an “outside director” is “[a] nonemployee director with little or no 
direct interest in the corporation.” Director, Black’s Law Dictionary (10th ed. 2014). 

2. An “angel investor” is “[a] person—usu[ally] an experienced and successful entre-
preneur, professional, or entity—that provides start-up or growth financing to a promising 
company.” Investor, Black’s Law Dictionary (10th ed. 2014). In general, an “accredited 
investor” is a person with a minimum net worth of over $1,000,000 or annual income in 
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funding. Each director helped identify and solicit investors throughout 
the ongoing fund-raising process. 

In late 2009 Neogence hired John Cummings as an officer to serve as 
“director of sales.” Cummings had worked for a company in which Brannon 
had previously invested, and they had become business acquaintances. 
Cummings’s role “was focused on sales and business development.” 

In early 2010, during the process of raising capital and identify-
ing investors, at Brannon’s suggestion Rice reconnected with plaintiff 
Piazza, a previous investment partner from a prior venture, to discuss 
Neogence. In February 2010, Piazza loaned Neogence $50,000 in exchange 
for two convertible promissory notes, convertible to Neogence stock at 
various points in time. Incorporated within the promissory notes exe-
cuted by Piazza was a note purchase agreement, wherein Piazza rep-
resented that, inter alia, he “is an accredited investor,” is “able to fend 
for [himself],” and “has such knowledge and experience in financial and 
business matters as to be capable of evaluating the merits and risks of  
[his] investments, and has the ability to bear the economic risks of [his] 
investments.”3 The purchase agreement and February promissory notes 
are signed by Rice as CEO of Neogence. Also in February 2010, Brannon 
introduced plaintiff Lampuri to Rice “as a potential investor.”

The critical event, which led to this litigation, occurred on 30 April 
2010 when Cummings informally met with a representative from Verizon, 
a national telecommunications company, and discussed Neogence’s 
software technology and its development status. The meeting took 
place in New York at the offices of Verizon’s marketing agency. The par-
ties “brainstorm[ed]” about the possibility of including the Neogence 
software as a smartphone application for Verizon’s upcoming summer 
campaign. The Verizon representative indicated that “if [the software] 
lived up to the things [Cummings] had presented in the meeting,” and 
Neogence was “able to demonstrate it properly and functionally, that 
[Verizon’s marketing agency] would consider [the software] as part of 
their marketing for” certain smartphones and a “future potential busi-
ness relationship” with Neogence.

excess of $200,000, 17 C.F.R. § 230.501(a)(5), (6) (2017), and is treated as “being knowledge-
able and sophisticated about financial matters,” investor, Black’s Law Dictionary (10th ed. 
2014). Herein an “accredited angel investor” is referred to as simply an “angel investor.”

3. The purchase agreement also discloses that the promissory notes and any under-
lying securities “have not been registered under the Securities Act of 1933” and that the 
sale and issuance of securities are “exempt” from such registration. 
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Excited about this prospect, Cummings communicated the “Verizon 
opportunity” to Neogence board members Rice, Kirkbride, and Brannon, 
noting that if Neogence could “come back with a demo, . . . we would 
have a lot of possibilities of what we could do with the company and 
how great that that would be for Neogence. But the priority was to get 
the [software application] developed.” 

That same day, Brannon quickly e-mailed several people, including 
Piazza, copying Rice, stating: 

Guys John Cummings just had a meeting in NY with 
Verizon. We need $100K - $200K ASAP , [sic] in 3-4 weeks 
we go back to Verizon we have an oppurtnity [sic] to be 
their featured [software]. [Rice] is going to send out a 
summary later today. I know all of you are BUSY!!! I need 
you to give a few minutes to look at this potential. 

(Emphasis added.) As promised, Rice followed up with the more detailed 
e-mail that same evening, stating: 

Gentlemen,

John Cummings met with [the marketing agency] and the 
director of new technologies at Verizon (I believe that was 
his title) this afternoon in New York. John can give you 
more details directly. 

John basically laid out our [software] strategy of meeting 
consumer demand by providing the first social media mar-
ketplace that enables people to buy, sell, and trade virtual 
goods for use in mobile and augmented reality. . . .

. . . .

Verizon responded extremely well to this and asked how 
we differentiate ourselves from others . . . . [W]e are 
the first launching a virtual goods marketplace (tapping 
into one of the newest and fastest growing multi-billion  
dollar markets).

While we have been seeking $200k in additional angel 
funding to meet our [existing] milestones and deliverables 
. . . , we now have an opportunity to go back to Verizon in 
about three weeks to blow their minds with a demo that 
shows everything we are doing . . . . The opportunity here 
is to become the featured [ ] application for Verizon, 
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OEM’d on [certain smartphones], and leverage their mar-
keting. Even bigger, if we can pull this off with Verizon, it 
puts us squarely in the limelight of catching the eyes of 
other Fortune 100 companies for marketing, promotions, 
and strategic partnerships.

The challenge here, is that we have to jump to warp speed 
to accelerate development . . . not only to meet our mile-
stones, but to WOW Verizon. This is a one-shot oppor-
tunity. As things currently are, we are crawling along to 
meeting the milestones, but there is no way we can deliver 
the perfect demo for Verizon without immediate funding. 
. . . We need help finding additional angel capital that can 
make a decision and move quickly. 

We need $200k. 

(Emphases added.) (Internal quotation marks omitted.)

On 1 May 2010, the next day, Piazza spoke by telephone directly with 
Cummings, inquiring further about the details of his New York meet-
ing and the potential opportunity with Verizon. Cummings clarified that 
any opportunity with Verizon was merely a possibility and that their “in” 
was through Verizon’s marketing agency. Piazza testified that during that 
phone conversation,

[Cummings] was very excited that he had just gotten out of 
a meeting the day before, that he had held -- that was held 
at [Verizon’s advertising agency], and he had met a Verizon 
executive of new technologies. And that -- that particular 
person was intrigued enough to invite him back to Verizon 
with an app, a demo app, such that, if they liked this we 
had an amazing opportunity to be on every Verizon Droid 
phone as a pre-installed application, OEMed, featured AR, 
I’m not sure.

Brannon was not a part of the call. 

Beginning on 3 May, Rice sent a series of e-mails to Kirkbride, 
Brannon, Cummings, and Piazza specifying the technology develop-
ment timeline and the need to have additional capital. On 25 May, Rice 
e-mailed Piazza saying, 

I’ll do whatever it takes to get you on board. At this point, 
I can’t move this company forward without you. 
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Without you investing, right now, we are going to lose 
our momentum, development is going to stall, and we are 
likely going to lose some people that have to deal with 
economic realities of their own. If this does happen, I’ll 
keep fighting and rebuild, but we will have lost our chance 
to be a player in the industry this year. . . . It will take me 
months to recover if we fall apart right now. 

On the other hand, if you invest now, you are effectively 
breathing new life back into the company, and empower-
ing me (and us) to stop crawling along and start running 
the race. . . . 

I can do all of this with your investment this week and I 
can deliver. Granted some of the timelines and milestones 
have shifted, and will always continue to shift as we move 
forward. . . . 

You know I have been completely open and transparent 
with you from day one, even to my disadvantage in nego-
tiating, and quite frankly we are at a crossroads right now. 
We need your investment, and we need it yesterday. 

Please believe in me and the team. We can’t do this with-
out you.

Afterwards, Rice told Kirkbride to “[d]o what you feel is necessary to 
close” Piazza. 

On 26 May 2010, Cummings and Kirkbride flew to Maine to meet 
with Piazza and further discuss the “potential of” Neogence and to solicit 
his “interest in making an investment.” Brannon was not present. After 
visiting with Cummings and Kirkbride and having talked with Rice, on 
28 May Piazza loaned an additional $150,000 to Neogence in exchange 
for a convertible promissory note. 

While Lampuri had met Rice and learned of Neogence in February 
2010, he had not yet become an investor. Brannon told him in person of 
the potential Verizon opportunity on 25 May 2010. Thereafter, Lampuri 
met with Cummings who, along with Rice and Kirkbride, later met with 
Lampuri twice over the summer to discuss his loaning funds to Neogence 
and the potential for its “technology [to] be used in a number of differ-
ent ways with a number of different brands,” as well as the potential 
opportunity to present a demo to Verizon through its marketing agency. 
Lampuri testified that he 



 IN THE SUPREME COURT 175

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

was given a presentation that John Cummings was the lead 
on, and he discussed and reiterated basically what Greg 
[Brannon] had said, that he was in New York in a meeting 
with an advertising company, and that there were Verizon 
executives in the room. And they were, again, absolutely 
wowed by the technology, that we need -- they needed to 
go back, create a demo, go back to Verizon in a couple 
weeks and if they -- if they wowed Verizon, I like to say, 
then they have the opportunity to be preloaded, OEMed 
on all phones. 

When specifically asked, “How did what John Cummings told you at 
that meeting compare with what Dr. Brannon had told you on May 25th 
2010 . . . ,” Lampuri replied, “Essentially they were the exact same thing, 
very similar conversations,” and “[b]oth had the same outcome that, you 
know, they met with a Verizon executive.” Lampuri mentioned that in 
his conversation with Brannon “there was no word of advertising,” but 
it was “essentially the exact same conversation.” When asked during 
direct examination at trial what Rice contributed to discussions at the 
meeting, Lampuri testified that Rice “said the deal was very much real. It 
was a real opportunity, and the funds that they were seeking were to get 
this demo up and doing--up and coming to show Verizon.” Lampuri left 
Cummings’s presentations without making an investment. 

Neogence missed its anticipated July deadline to demonstrate its 
software to the marketing agency and Verizon. Cummings rescheduled 
for “another 30, 60 days,” ultimately for the fall of 2010. Again in August 
2010, Lampuri met with Rice, Kirkbride, and Cummings at Neogence’s 
headquarters. During those meetings, Lampuri alleges he was told that 
Neogence was preparing “to follow through on an opportunity Verizon 
had provided Neogence for Mirascape to become a featured AR applica-
tion pre-installed on all Verizon DROID smartmobiles.” Brannon did not 
attend any of these meetings.  

Nonetheless, on 24 September 2010, well after the initial July dead-
line and months after his 25 May 2010 conversation with Brannon, and 
after having spoken with Cummings, Kirkbride, and Rice, Lampuri 
loaned Neogence $100,000 in exchange for a convertible promissory 
note. In that note purchase agreement, Lampuri, like Piazza, represented 
that he “is an accredited investor,” is “able to fend for [himself],” and 
“has such knowledge and experience in financial and business matters 
as to be capable of evaluating the merits and risks of [his] investments, 
and has the ability to bear the economic risks of [his] investments.” The 
purchase agreement is signed by Kirkbride as CEO of Neogence. 
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Neogence continued to miss deadlines. That fall, Cummings flew to 
New York again to meet with Verizon and its advertising agency to pres-
ent the software technology, but Cummings “had to cancel the meeting 
while in front of the [office] building because” the software “would not 
function” on his smartphone. Ultimately, Neogence failed to create a 
functioning demo of its software. 

Neogence went into a decline and was “having a very difficult time 
raising funds.” Nonetheless, plaintiffs, as well as Brannon, invested 
additional money in Neogence in 2011, well after any opportunity with 
Verizon had passed. By the summer of 2011, Neogence was past due on 
its rent. On 7 July 2011, counsel for Piazza sent a formal demand let-
ter seeking repayment of Piazza’s promissory notes, which had matured 
and were past due. Shortly thereafter, Neogence closed its doors and 
went out of business. 

On 13 July 2011, plaintiff Piazza filed his complaint against the cor-
poration, Neogence Enterprises, Inc., for breach of contract stemming 
from Neogence’s failure to repay his promissory notes upon their reach-
ing maturity, seeking return of principal plus accrued interest. Piazza 
obtained a default judgment. 

On 10 October 2012, plaintiffs filed their complaint against defen-
dant officers and directors, Kirkbride, Rice, and Brannon, personally, 
for, inter alia, “securities fraud” under the North Carolina Securities 
Act, seeking money damages for the selling of a security by means of any 
untrue statement of a material fact or any omission.4 These claims were 
based on alleged misrepresentations made by defendants to plaintiffs 
arising from the 30 April 2010 meeting between Cummings and Verizon. 
Specifically, plaintiffs complained 

[t]he representations made by Brannon, Rice, and 
Kirkbride to both Piazza and Lampuri regarding the oppor-
tunity for Mirascape to become a featured AR application 
pre-installed on all Verizon DRIOD smartphones were 
false and misleading. At no time did any person associ-
ated with Verizon ever discuss with John Cummings or 
any other Neogence officer, director, or employee any 
opportunity for Mirascape or Neogence technology to 
become a featured AR application pre-installed on all—or 
any—Verizon DRIOD smartphones. 

4. Plaintiffs voluntarily dismissed without prejudice their other claims against all 
defendants for common law fraud, negligent misrepresentation, and unfair and deceptive 
trade practices. 



 IN THE SUPREME COURT 177

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

Plaintiffs directed their allegations of fraudulent misrepresentation 
at defendants as a group; plaintiffs did not differentiate regarding the 
alleged misrepresentations by any individual defendant. Cummings, 
who was the director of sales, was not a named defendant in the com-
plaint even though he was the only Neogence officer at the 30 April 2010 
meeting, had communicated about the meeting with the directors, and 
had discussed the meeting and the potential opportunity in detail with 
both plaintiffs before either plaintiff invested in the company. 

Despite having spoken directly and at length with Cummings regard-
ing the possible opportunity with Verizon, and despite having invested 
money in Neogence well after it had lost that opportunity, plaintiffs 
asserted that they would not have loaned money to Neogence but for 
defendant directors’ “false and misleading” representations, namely that 
the Neogence software potentially could “become a featured [ ] applica-
tion pre-installed on all Verizon [ ] smartphones.” Plaintiffs stated that 
“[a]t all relevant times material to this action, Kirkbride, Brannon, and 
Rice served on Neogence’s board of directors.”

Brannon unsuccessfully moved to dismiss plaintiffs’ claims under 
Civil Procedure Rule 12(b)(6) based on plaintiffs’ representations in 
their promissory note purchase agreements attesting to their ability 
to independently evaluate “the merits and risks” of their investments 
“through simple inquiries” beforehand. Brannon answered that, in his 
capacity as a director, he was entitled to rely on the statements and 
representations made to the board by the director of sales, Cummings. 
Specifically, Brannon answered that “[i]f the Plaintiff Piazza relied upon 
any misrepresentations made by Neogence directors or officials, he 
would have relied upon what was told to him by Kirkbride or Cummings 
on or about May 26, 2010,” the date of the Maine solicitation meeting, 
just two days before Piazza loaned an additional $150,000 to Neogence. 
As to Lampuri’s claims, Brannon answered that when he 

spoke with Lampuri, he stated, based upon what Cummings 
reported to the Neogence board members, that Neogence 
had an opportunity of becoming a featured AR applica-
tion with Verizon, but the conversation was broader and 
[he] also advised Lampuri that a prototype or demo of the 
software had to be created and a presentation would need 
to be made to have the chan[ce] to have an “opportunity” 
fulfilled . . . .

Before trial Kirkbride moved for summary judgment in his favor as 
a matter of law, arguing 
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(1) the alleged representations of Kirkbride were true; (2) 
the statements allegedly made were too contingent and 
vague to be a material misrepresentation of a past or exist-
ing fact or reasonably relied upon; (3) Plaintiffs failed to 
make the required showing of a reasonable inquiry neces-
sary to show reasonable reliance; and (4) Mr. Kirkbride 
did nothing but rely on Mr. Cummings in repeating Mr. 
Cummings’ statements.

Likewise, Rice and Brannon moved for summary judgment, similarly 
arguing that the representations made were “literally true”:

1. Plaintiff Piazza was equally or possibly a more 
sophisticated investor than was either of the Defendants 
and hence he could not have reasonably relied upon 
either of them; Plaintiff Lampuri invested long after the 
“opportunity with Verizon” complained of was an imme-
diate and/or achievable goal and hence his reliance upon 
either of the Defendants with respect to emails months 
before his investment is unreasonable as a matter of law. 

2. Further, the representations allegedly made by 
[Cummings, Kirkbride, Brannon, and Rice] were literally 
true and insufficiently definite to be false or reasonably 
relied upon as a matter of law. 

3. There were no legally material misrepresentations 
of fact made by either Defendant to the Plaintiffs. 

4. Plaintiffs failed to make any reasonable inquiry  
or perform even minimal due diligence as to the basis or 
meaning of any alleged representations made to them 
prior to investing in Neogence. 

On 25 November 2013, the trial court found no genuine issue of 
material fact with regard to plaintiffs’ claim of securities fraud against 
Kirkbride and granted his motion for summary judgment but denied the 
motions of Rice and Brannon. The trial court did not give a specific rea-
son for granting summary judgment for Kirkbride but denying it for Rice 
and Brannon. The claims against Rice and Brannon proceeded to trial. 

At different stages of trial, Brannon moved to dismiss the claims 
against him based on an outside director’s reliance upon representa-
tions of corporate officers (director safe harbor). The trial court denied  
the motions. 
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At the charge conference, counsel requested pattern instruction 
807.50, noting that “this statute,” N.C.G.S. § 55-8-30 and its protec-
tions referenced in Brannon’s answer, “needs to be inserted” in the  
jury instructions. The protection, described as the “Director Safe 
Harbor,” states:

(b) In discharging the duties of a director’s office, 
a director is entitled to rely on information, opinions, 
reports, or statements, including financial statements and 
other financial data, if prepared or presented by any of 
the following:

(1) One or more officers or employees of the     
corporation whom the director reasonably 
believes to be reliable and competent in the 
matters presented.

N.C.G.S. § 55-8-30(b)(1) (Supp. 2018) (emphases added). Brannon 
included in his proposed jury instructions North Carolina Pattern 
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The 
proposed instruction included the following language:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”

On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence . . . :

. . . .

. . . that the defendant failed to act as an ordinarily 
prudent person in a like position would have acted under 
similar circumstances. (Unless he has actual knowledge 
to the contrary, a director is entitled to rely on informa-
tion, opinions, reports or statements, including financial 
statements and other financial data, if prepared or pre-
sented by

[one or more employees of the corporation who the 
director reasonably believes to be reliable and competent 
in the matter(s) presented]

(Footnote call numbers and italics omitted.) The trial court denied the 
proposed instruction on the basis that the instruction wrongly placed 
the burden of proof on plaintiffs instead of Brannon, at which time 
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Brannon’s counsel suggested attempting to craft a different instruction. 
Apparently, no special instruction incorporating the director safe har-
bor protection was ultimately produced. Brannon reasserted his request 
for the pattern jury instructions regarding director safe harbor, N.C.G.S.  
§ 55-8-30. The trial court denied the request. 

The jury received four copies of the following issue to determine 
whether Rice and Brannon had made any misrepresentations to plain-
tiffs that would subject these defendants to individual liability under the 
securities fraud statute, N.C.G.S. § 78A-56(a)(2):

Did Defendant, [name], in soliciting the Plaintiff, [name], 
to pay money for a security, make a statement which was 
materially false or misleading, or which under the circum-
stances was materially false or misleading because of the 
omission of other facts, where the Plaintiff, [name], was 
unaware of the true or omitted facts?

The trial court instructed the jury that, “[o]n this issue, the burden 
of proof is on the plaintiff.” The trial court also instructed the jury to 
answer: “Did the defendant [Brannon] not know and in the exercise of 
reasonable care could not have known of the untruth or omission in his 
offer or sale of a security to the plaintiff [name]. On this issue, the bur-
den of proof is on the defendant [Brannon].” 

The jury found Brannon had made representations to both Piazza 
and Lampuri that were materially false or misleading and that plaintiffs 
were unaware of the true facts but found that there was either no such 
misrepresentation on Rice’s part or that plaintiffs were aware of the 
truth.5 Therefore, logically, the jury determined one of the following: (1) 
Rice was truthful that Cummings met with a Verizon representative and 
discussed the “opportunity” for Neogence technology “to become the 
featured [ ] application for Verizon” smartphones, or (2) plaintiffs knew 
the meeting did not take place or the “opportunity” did not exist.  

Thus Brannon, the outside director without technical expertise, 
was the only defendant held liable. The jury found Brannon liable even 

5. If the jury found that either defendant had made materially false or misleading rep-
resentations to either plaintiff, the jury was also asked to determine: “Did the Defendant, 
[name], not know and in the exercise of reasonable care, could not have known of the 
untruth or omission in his offer or sale of a security to the Plaintiff, [name]?” The jury 
answered no as to Brannon and each plaintiff, but it did not reach the question regarding 
Rice because it had not found that Rice made any statement which was materially false  
or misleading.



 IN THE SUPREME COURT 181

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

though Rice, Kirkbride, and Cummings met with each plaintiff several 
times before either invested. The trial court then adjudged that defen-
dant was liable to Piazza for $150,000.00 plus prejudgment interest of 
$45,000.00, that Brannon was liable to Lampuri for $100,000.00 plus pre-
judgment interest of $27,333.33, and that plaintiffs could recover, jointly 
and severally, from Brannon $123,804.00 in attorneys’ fees and $8,493.79 
in court costs. 

Brannon unsuccessfully moved for “judgment notwithstanding the 
verdict [JNOV] or in the alternative a new trial,” arguing, inter alia, that 
the verdicts as to Rice and himself were inherently inconsistent given that

Plaintiffs’ evidence at trial tended to show that Defendant 
Brannon, an unpaid director, told Plaintiffs orally the same 
things that Defendant Robert Rice, a paid officer, commu-
nicated. The jury, however, found that the communicated 
information was a misrepresentation when communicated 
by Defendant Brannon, but was not a misrepresentation 
when communicated by Defendant Rice.

In the same motion, Brannon unsuccessfully argued that he, as a corpo-
rate director, “was entitled to rely on the information he received from 
John Cummings and repeated to plaintiffs as a matter of law under [the 
director safe harbor statute]” and that the trial court erred by instructing 
instead “on the general standard of reasonableness.” Given that “[o]ne 
of the duties of a director is seeking capital investment in the company,” 
Brannon argued he “requested and was entitled to an instruction under 
N.C.G.S. [§] 55-8-30(b)(1) and (b)(2),” the “specific safe harbor with 
respect to the discharge of a director’s duty.” According to Brannon, 
“[t]he uncontroverted evidence was that John Cummings was the only 
employee of Neogence . . . who had direct knowledge of the ‘Verizon 
opportunity’ and that defendants relied upon Mr. Cummings’ statements 
regarding this opportunity.” Brannon argued that sufficient evidence was 
presented to allow the jury to conclude that he “reasonably believed” 
Cummings “to be reliable and competent regarding the Verizon opportu-
nity.” The trial court denied the motion. 

II.  Inconsistent Verdicts

The trial court abused its discretion by not granting a new trial 
because of inconsistent verdicts. “The trial judge has the discretionary 
power to set aside a verdict when, in his opinion, it would work injustice 
to let it stand; and, if no question of law or legal inference is involved  
in the motion, his action in so doing is not subject to review on appeal in 
the absence of a clear abuse of discretion.” Selph v. Selph, 267 N.C. 635, 
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637, 148 S.E.2d 574, 575-76 (1966). Therefore, an appellate court will 
only disturb a trial court’s order on a Rule 59 motion when the court 
“is reasonably convinced by the cold record that the trial judge’s ruling 
probably amounted to a substantial miscarriage of justice.” In re Will of 
Buck, 350 N.C. 621, 625, 516 S.E.2d 858, 861 (1999) (quoting Anderson  
v. Hollifield, 345 N.C. 480, 483, 480 S.E.2d 661, 663 (1997)). North Carolina 
Rule of Civil Procedure 59 designates “[a]ny irregularity by which any 
party was prevented from having a fair trial” as grounds for a new trial. 
N.C.G.S. § 1A-1, Rule 59(a)(1) (2017). For example, when a jury renders 
its verdicts, but “the answers to the issues are so contradictory as to 
invalidate the judgment, the practice of the Court is to grant a new trial, 
or venire de novo.” Palmer v. Jennette, 227 N.C. 377, 379, 42 S.E.2d 345, 
347 (1947) (citations omitted).  

Both Brannon and Rice relied on the information they received from 
Cummings and both made the same substantive representations to Piazza 
and Lampuri regarding the Verizon opportunity. Moreover, both plain-
tiffs talked to Cummings multiple times after their conversations with 
Brannon, providing them the opportunity to clarify any confusion. Neither 
plaintiff invested in the company until after he spoke with Cummings.

Under the securities fraud statute, the trial court instructed the jury 
that, to hold a defendant liable, it must find that (1) the defendant made “a 
statement which was materially false or misleading,” and (2) the plaintiff 
was “unaware of the true or omitted facts.” Only one person, Cummings, 
attended the meeting on 30 April 2010. Neither defendant Rice nor defen-
dant Brannon was present. Both plaintiffs knew that Cummings was the 
only person at that meeting. Four people—Cummings, Rice, Kirkbride, 
and Brannon—knew what Cummings communicated to the directors 
about the meeting immediately after it occurred. The evidence indicates 
that Cummings, Rice, Kirkbride, and Brannon all communicated essen-
tially the same message: 

• A meeting occurred; 

• a Verizon representative was present; and 

• the Mirascape concept favorably impressed the Verizon 
representative, who was open to considering it further if 
Neogence could produce a working demo in a timely fashion.

The opportunity was time-sensitive, and, to meet the deadlines, the com-
pany needed more capital to afford additional technical staff. In sum, 
Cummings, Rice, Kirkbride, and Brannon all indicated that the potential 
opportunity was contingent on producing a working demo quickly. Even 



 IN THE SUPREME COURT 183

PIAZZA v. KIRKBRIDE

[372 N.C. 137 (2019)]

with a working demo, the opportunity was still only a potential opportu-
nity; nothing had been finalized with Verizon. 

At trial Piazza, already an angel investor, testified that he first 
learned of the potential opportunity with Verizon through an e-mail sent 
by Brannon to him and others on 30 April 2010. Brannon copied Rice 
with the email. That e-mail stated, in pertinent part, “John Cummings 
just had a meeting in NY with Verizon. We need $100K - $200K ASAP , 
[sic] in 3-4 weeks we go back to Verizon we have an oppurtnity [sic] to 
be their featured [software]. [Rice] is going to send out a summary later 
today.” Piazza summarized the relevant substance of Brannon’s repre-
sentations as Neogence’s having an opportunity to present a demo to 
Verizon, “[a]nd if that were acceptable to Verizon,” then there would be 
“an opportunity to be OEMed or featured AR or pre-installed on every 
Verizon -- Verizon Droid phone.” As for his communications with Rice, 
Piazza testified that on the evening of 30 April 2010, he also received the 
forecast e-mail from Rice, which reiterated: “The opportunity here is 
to become the featured AR application for Verizon, OEM’d on all of the 
DROID smartmobiles, and leverage their marketing.”

After receiving the e-mails from Brannon and Rice, Piazza immedi-
ately talked with Cummings about what had occurred at the 30 April 2010 
meeting. Before investing on 28 May 2010, Piazza spoke directly with 
Cummings, communicated with Rice, and met in person with Cummings 
and Kirkbride to discuss the same Verizon opportunity first mentioned 
by Brannon in the 30 April 2010 e-mail. Even though Cummings, Rice, 
Kirkbride, and Brannon communicated materially the same message to 
plaintiffs, interestingly, Cummings was not a named defendant here, and 
the trial court granted summary judgment to Kirkbride. Thus, the pre-
cise question regarding inconsistent verdicts is whether Brannon com-
municated a materially different message about the Verizon opportunity 
than Rice or whether plaintiffs had different opportunities to become 
“aware of the true . . . facts.” 

In evaluating these two e-mails, it is important to appreciate  
the dramatically different roles of Rice and Brannon and therefore, the 
reasonable weight or “materiality” of each communication: Rice was 
the founder and CEO of Neogence, whereas Brannon was a physician 
serving as an outside board member without technical expertise. Part 
of Brannon’s role as a director was to help identify potential angel 
investors. Both plaintiffs knew of Brannon’s limited role. In his short 
30 April 2010 e-mail, Brannon quickly summarized the possible Verizon 
opportunity and asked the recipients to take time to read the more 
detailed e-mail to follow from Rice. By copying Rice with the email, 
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Brannon provided Rice had an opportunity to correct any misstatement. 
Further, any ambiguities created by the Brannon e-mail were clarified 
by the more detailed Rice e-mail, which Brannon referenced and urged  
the recipients of his email to read. 

Upon reaching its verdict regarding Piazza, to the extent that the 
jury found that Brannon misrepresented that Neogence had an opportu-
nity to become Verizon’s featured AR software provider, the jury reached 
that decision in the face of evidence that Rice made the same express 
representation. Nevertheless, the majority contends that Brannon 
“made more direct, less nuanced, comments” and gave less “accurate 
descriptions” to Piazza “concerning the extent to which Neogence had 
the opportunity to have Mirascape preloaded onto Verizon phones than 
Mr. Rice did.” Because of this alleged distinction, the majority concludes 
that the jury could have reasoned that Rice did not make any misrepre-
sentations to Piazza but that Brannon did so based on an “omission to 
state a material fact necessary in order to make the statements made, in 
the light of the circumstances under which they were made, not mislead-
ing.” N.C.G.S. § 78A-56(a)(2) (2017). 

The majority’s distinction is one without a difference. Brannon’s 
e-mail specifically stated that the more detailed (nuanced) informa-
tion about the potential opportunity would come from Rice. Brannon’s 
short e-mail is exactly the kind of e-mail one would expect a busy phy-
sician to send to other busy people. Rice received a copy of the email 
and, as the CEO, had the opportunity to correct any misstatement. 
Furthermore, Rice’s longer, detailed communications conveyed addi-
tional information needed by the potential investors, such as the state-
ment that Neogence might have an opportunity to “leverage [Verizon’s] 
marketing.” Regardless of the comparative length of or detail in the 
e-mails, Rice expressly represented that Neogence had a real chance 
“to become the featured AR application for Verizon, OEM’d on all of the  
DROID smartmobiles.” 

Regarding Lampuri’s claims, Lampuri learned of the potential 
Verizon opportunity from Brannon at Brannon’s medical office on 
25 May 2010 when the two had a brief conversation during a prenatal 
appointment for Lampuri’s wife. This setting was not one in which a 
person expects to receive precise details of an investment opportunity. 
According to Lampuri, Brannon represented that “our director of sales 
just got back from New York City at a meeting”; “[t]here were Verizon 
executives there, and they were absolutely blown away by our technol-
ogy,” and “Neogence needed to go back, create this demo, come back 
and show Verizon, you know, what they’ve been talking about, what 
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they’ve been showing about this technology and they’re going [to] get 
OEMed. They’re going pre-installed on all Verizon phones.” Afterwards, 
Lampuri pursued the opportunity by meeting with Cummings, Kirkbride, 
and Rice at Neogence’s headquarters in July 2010 to learn the details of 
the investment opportunity directly from Cummings. Cummings con-
firmed the essence of Brannon’s statements. According to Lampuri, Rice 
“reiterated to them that the [Verizon] deal was very much real. They 
were seeking funds to, you know, create that demo and finish it so  
they could do--you know, give a live demo to Verizon.”

The majority argues that Rice’s representations to Lampuri were 
obviously different than Brannon’s in that Rice did not specifically 
detail the nature of the Verizon opportunity. Though Rice’s statements 
to Lampuri were comparatively vague, they were no different than 
Brannon’s given the context in which they were made. According to 
Lampuri’s testimony, immediately preceding Rice’s statement at their 
first meeting, Cummings had relayed that the result of his initial meeting 
in New York was that Verizon was “absolutely wowed by the technology, 
that we need--they needed to go back, create a demo, go back to Verizon 
in a couple weeks and if they--if they wowed Verizon, . . . then they have 
the opportunity to be preloaded, OEMed on all phones.” Just before an 
additional interaction with Rice, Lampuri heard from Cummings that 
Cummings had been in New York to meet with an advertising agency 
“and it just so happened Verizon executives were in the meeting, blown 
away by the technology. You guys need to go back, create this demo, 
come back to us and you guys have a possibility of being our featured 
AR application OEMed on all phones.”

As such, Cummings’s descriptions of the Verizon “deal” as reiterated 
by Rice were substantively indistinguishable from Brannon’s representa-
tions. Indeed, the jury heard from Lampuri that Cummings “discussed and 
reiterated basically what Greg [Brannon] had said.” Rice then effectively 
affirmed and adopted this description of the Verizon opportunity when 
he represented to Lampuri on both occasions that the “deal” was “very 
much real” without offering any other information to correct or modify 
Cummings’s representations. While the majority ignores the timing of the 
various representations to Lampuri, it is crucial. At the time of Brannon’s 
May statement, the Verizon opportunity deadline was weeks away. That 
deadline, however, passed. During this critical time, Lampuri had sev-
eral discussions with Rice and Cummings. Significantly, Lampuri did 
not provide funds until 24 September 2010, well past the initial dead-
lines, and many months after Brannon’s alleged misrepresentation. 
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Also, the majority ignores the second aspect of the jury’s verdict of 
liability that each plaintiff “was unaware of the true or omitted facts.” 
Even if there were a “material” difference in the representations made 
by Rice and Brannon, neither plaintiff can show he did not learn of the 
true details of the Verizon opportunity by talking directly to the one 
Neogence person who was present at the meeting, Cummings. Before 
plaintiffs invested in the company, both had multiple conversations with 
Cummings as well as Rice and Kirkbride. These direct conversations 
with these corporate officers would have corrected any possible confu-
sion Brannon, the physician without technical expertise and an outside 
board member, may have created regarding the potential opportunity 
with Verizon. No person would have reasonably relied on the statement 
of one absent from a meeting after consulting with one actually present. 

The timing of the investments makes clear that neither plaintiff 
relied on Brannon but only invested after extensive conversations with 
Cummings as well as Rice and Kirkbride. Piazza first loaned money to 
Neogence in February 2010, but, after talking directly with Cummings 
and being visited by Rice and Kirkbride, on 28 May 2010, Piazza loaned 
the additional $150,000 to Neogence. Even though his in-person com-
munication with Brannon took place on 25 May 2010, Lampuri did not 
invest until 24 September 2010, four months after his brief conversa-
tion with Brannon and after he had spoken several times to Cummings, 
Kirkbride, and Rice about the same Verizon opportunity, and well after 
Neogence had missed the initial July deadline with Verizon.

Given the evidence, it is impossible to reconcile the jury’s verdicts 
that Brannon made misrepresentations to plaintiffs, thus subjecting 
him to securities fraud liability, while Rice made no such misrepresen-
tations. Given the evidence, it is likewise impossible that plaintiffs did 
not know of the true details of the opportunity after discussing it with 
the only Neogence officer present at the 30 April 2010 meeting as well 
as corporate officers, Rice and Kirkbride. If Rice accurately stated the 
potential opportunity, as the majority suggests, Rice would have simul-
taneously informed plaintiffs of the “true” opportunity. Because these 
verdicts absolve one defendant from liability and subject the other to 
liability based on substantively indistinguishable statements, it would 
be a substantial miscarriage of justice to allow these verdicts to stand. 
Therefore, the trial court abused its discretion by denying Brannon’s 
motion for a new trial.

III.  Director Safe Harbor Jury Instruction

The trial court erred by failing to give the requested director safe 
harbor jury instruction; accordingly, Brannon is entitled to a new trial 
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on this ground as well. Whether a jury instruction correctly explains the 
law is reviewable de novo. E.g., Moss v. Brown, 199 N.C. 189, 192, 154 
S.E. 48, 49 (1930); see also Kinsey v. Spann, 139 N.C. App. 370, 372, 
533 S.E.2d 487, 490 (2000) (A motion for new trial involving a question 
of law is reviewed de novo. (citation omitted)); McNeill v. McDougald, 
242 N.C. 255, 259, 87 S.E.2d 502, 504 (1955). An erroneous jury instruc-
tion of the law regarding “a substantive phase of the case is prejudicial 
error,” White v. Phelps, 260 N.C. 445, 447, 132 S.E.2d 902, 904 (1963) (per 
curiam), “even though given in stating the contentions of the parties,” 
Blanton v. Carolina Dairy, Inc., 238 N.C. 382, 385, 77 S.E.2d 922, 925 
(1953). An instruction placing the burden of proof on the wrong party  
is prejudicial. E.g., Banks v. Shepard, 230 N.C. 86, 91, 52 S.E.2d 215,  
218 (1949).

This Court has stated:

[W]hen a request is made for a specific instruction, correct 
in itself and supported by evidence, the trial court, while 
not obliged to adopt the precise language of the prayer, is 
nevertheless required to give the instruction, in substance 
at least, and unless this is done . . . the failure will consti-
tute reversible error.

Minor v. Minor, 366 N.C. 526, 531, 742 S.E.2d 790, 793 (2013) (alterations 
in original) (quoting Calhoun v. State Highway & Pub. Works Comm’n, 
208 N.C. 424, 426, 181 S.E. 271, 272 (1935)). “Accordingly, we consider 
whether the instruction requested is correct as a statement of law and, 
if so, whether the requested instruction is supported by the evidence.” 
Id. at 531, 742 S.E.2d at 793 (citing Calhoun, 208 N.C. at 426, 181 S.E. 
at 272); see also Gwyn v. Lucky City Motors, Inc., 252 N.C. 123, 127, 
113 S.E.2d 302, 305 (1960) (The quantum of proof required to support a 
requested instruction is “more than a scintilla.”). 

a.  Preservation

The first question is whether Brannon preserved the safe harbor 
jury instruction issue by making an adequate request to the trial court. 
Contrary to the majority’s view, Brannon’s counsel plainly raised the 
defense before, during, and after trial, and preserved for review the pro-
posed jury instruction, by asserting Brannon acted within the scope of 
his corporate director duties in his communications with plaintiffs. The 
majority concludes that the pattern jury instruction incorrectly states 
the law by placing the burden of proof on plaintiffs and, as a result, 
the requesting party should have produced a special written instruction. 
The statute, however, places the burden of proof on plaintiffs; thus, the 
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requested pattern jury instruction correctly states the law, and the trial 
court should have instructed the jury accordingly. 

A party may not appeal a jury instruction, or lack thereof, unless 
the party objects and states the grounds of the objection, “provided that 
opportunity was given to the party to make the objection out of the hear-
ing of the jury, and, on request of any party, out of the presence of the 
jury.” N.C. R. App. P. 10(a)(2). Here in accordance with Rule 10(a)(2), 
Brannon did make a timely objection to the trial court’s decision to deny 
the requested jury instruction at issue. 

In the pretrial order, counsel defined the jury issue as, inter alia, 
“Were the Plaintiffs . . . damaged by the failure of [defendant Brannon] 
to discharge his duties as a corporate director? (N.C.G.S. §[ ]55-8-30).” 
At the close of plaintiffs’ evidence, counsel argued for dismissal in 
that, “as [a] director,” Brannon is “shielded from liability . . . in compli-
ance with General Statute 55-8-30.” At the charge conference, defense 
counsel requested the corresponding pattern instruction 807.50, noting 
again that “this statute,” section 55-8-30 and its protections, “needs to 
be inserted” in the jury instructions. Defense counsel included in his 
proposed jury instructions North Carolina Pattern Instruction Civil 
807.50, titled “Breach of Duty-Corporate Director.” During the charge 
conference, defense counsel proposed N.C.P.I. Civil 807.50 to invoke the 
defense for a director who relies on information provided by a corporate 
officer pursuant to N.C.G.S. § 55-8-30. The trial court denied the pro-
posed instruction on the basis that the instruction placed the burden of 
proof on plaintiffs instead of on Brannon, at which time Brannon’s coun-
sel suggested crafting a different instruction. Apparently, no acceptable 
instruction was presented.

Therefore, before the conclusion of the charge conference, Brannon 
renewed his objection to the instructions and argued the propriety of 
the pattern jury instructions based on N.C.G.S. § 55-8-30. The trial court 
noted the objection and denied the requested jury instructions. In his 
post-trial motions, counsel argued that Brannon, as a corporate director, 
“was entitled to rely on the information he received from John Cummings 
and repeated to plaintiffs as a matter of law,” that “[o]ne of the duties 
of a director is seeking capital investment in the company,” and that the 
trial court erred by instructing instead “on the general standard of rea-
sonableness.” Brannon certainly raised, and plainly preserved, this issue 
for appeal. See State v. Maske, 358 N.C. 40, 53, 591 S.E.2d 521, 530 (2004); 
see also N.C. R. App. P. 10(b)(2). 
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b.  Correct Statement of the Law

The next question is whether the proposed jury instruction was a 
correct statement of the law. The majority, agreeing with the trial court, 
holds that the requested instruction incorrectly stated the law because 
of the allocation of the burden of proof. A proper analysis requires con-
sideration of two statutes, those addressing the director safe harbor and 
securities fraud.

i.  Director Safe Harbor

The statutory director safe harbor necessarily protects directors 
in the midst of “[t]he growing complexity of business affairs,” which 
requires “directors to rely on other corporate personnel as well as outside 
experts in discharging their responsibilities.” Russell M. Robinson, II, 
Robinson on North Carolina Corporation Law § 14.05 (7th ed. 2014). In 
recognition of the important policy of encouraging individuals to serve 
as corporate directors, the General Assembly created the statutory 
director safe harbor to supplement the common law protection of the 
business judgment rule. Section 55-8-30 of our General Statutes, which 
governs the general conduct of corporate directors, recognizes the safe 
harbor as a defense for a director discharging his duties:  

(a) A director shall discharge the director’s duties as a 
director . . . in accordance with all of the following: 

(1) In good faith. 

(2) With the care an ordinarily prudent person in 
a like position would exercise under similar 
circumstances.

(3) In a manner the director reasonably believes to 
be in the best interests of the corporation. 

(b) In discharging the duties of a director’s office, 
a director is entitled to rely on information, opinions, 
reports, or statements, including financial statements and 
other financial data, if prepared or presented by any of 
the following: 

(1) One or more officers or employees of the corpora-
tion whom the director reasonably believes to be 
reliable and competent in the matters presented.

N.C.G.S. § 55-8-30(a)-(b) (Supp. 2018). “A director is not entitled to the 
benefit of subsection (b),” that is relying on information provided by 
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corporate officers, “if the director has actual knowledge concerning 
the matter in question that makes reliance otherwise permitted by sub-
section (b) of this section unwarranted.” Id. § 55-8-30(c) (Supp. 2018) 
(emphasis added). Otherwise, “[a] director is not liable for [ ] any action 
taken as a director, or any failure to take any action, if the director per-
formed the duties of the director’s office in compliance with this sec-
tion.” Id. § 55-8-30(d) (Supp. 2018). Thus, under the statute, a director 
discharging his corporate duties is entitled to rely in good faith on a 
corporate officer’s representation without incurring personal liability, 
absent actual knowledge that the statement is false.6 

6. Providing further insight into the importance of the director safe harbor statute, 
North Carolina’s common law business judgment rule likewise protects corporate directors 
from personal liability stemming from the performance of their corporate duties. Braswell 
v. Pamlico Ins. & Banking Co., 159 N.C. 628, 631, 75 S.E. 813, 814 (1912) (“Directors of 
corporations are not guarantors . . . . They do not insure the corporation against loss aris-
ing either from their own honest mistakes or from the mistakes of subordinate officers.”). 
Injured parties are generally free to sue the corporation itself, but “[d]irectors must have 
the freedom to take risks and the power to manage the business without undue interfer-
ence from . . . the courts. That freedom is achieved by protection from liability for good 
faith errors in judgment and deference from the courts in business decisions.” First Union 
Corp. v. Suntrust Banks, Inc., Nos. 01-CVS-10075, 01-CVS-8036, CIV. A. 01-CVS-4486, 2001 
WL 1885686, at *4 (N.C. Super. Ct. Aug. 10, 2001).

Likewise, other states echo these fundamental principles embodied in the “busi-
ness judgment rule,” State ex rel. Comm’r of Ins. v. Custard, No. 06 CVS 4622, 2010 WL 
1035809, at *20-21 (N.C. Super. Ct. Wake County (Bus. Ct.) Mar. 19, 2010), which operates 
both procedurally and substantively, Emerald Partners v. Berlin, 787 A.2d 85, 90-91 (Del. 
2001); see also In re Citigroup Inc. S’holder Derivative Litig., 964 A.2d 106, 123 (Del. Ch. 
2009) (“[I]f the directors employed a rational process and considered all material infor-
mation reasonably available—a standard measured by concepts of gross negligence”—no 
personal liability extends. Moreover, “a showing of bad faith is a necessary condition to 
. . . liability.”).

Substantively similar to N.C.G.S. § 55-8-30(b), the common law business judg-
ment rule provides directors a “safe harbor” which allows them to rely in good faith 
upon the representations of their corporation’s officers. See Arthur v. Griswold, 55 
N.Y. 400, 406 (1874) (“The mere fact of being a director . . . is not per se sufficient to 
hold a party liable for the frauds and misrepresentations of the active managers of the 
corporation. Some knowledge of . . . the act claimed to be fraudulent must be brought 
home to the [director] charged.” (citation omitted)); see also, e.g., Utley v. Hill, 155 
Mo. 232, 242-47, 273-76, 55 S.W. 1091, 1092-93, 1103-04 (1900) (Bank directors were 
not liable for deceit because they relied in good faith on financial reports of cashier.).

Like N.C.G.S. § 55-8-30(c), absent actual knowledge of the falsity of the officer’s rep-
resentation, the business judgment rule shields directors from personal liability in this 
context. See Brehm v. Eisner, 746 A.2d 244, 261-62 (Del. 2000) (en banc); see also Graham 
v. Allis-Chalmers Mfg. Co., 41 Del. Ch. 78, 85, 188 A.2d 125, 130 (Del. 1963) (“[D]irec-
tors are entitled to rely on the honesty and integrity of their subordinates until something 
occurs to put them on suspicion that something is wrong.”).

Though similar, the statutory protection is separate from the business judgment rule 
and does not supplant its common law protections. State ex rel. Long v. ILA Corp., 132 
N.C. App. 587, 601, 513 S.E.2d 812, 821 (1999) (“[Section 55-8-30] does not abrogate the 
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To assert this defense Brannon requested North Carolina Pattern 
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The 
proposed instruction included the following language:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”

On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence . . . :

. . . .

. . . that the defendant failed to act as an ordinarily 
prudent person in a like position would have acted under 
similar circumstances. (Unless he has actual knowledge 
to the contrary, a director is entitled to rely on informa-
tion, opinions, reports or statements, including financial 
statements and other financial data, if prepared or pre-
sented by

[one or more employees of the corporation who the 
director reasonably believes to be reliable and competent 
in the matter(s) presented]

common law of the business judgment rule.”); see N.C.G.S. § 55-8-30 official cmt. (1991) 
(“[T]he business judgment rule and the circumstances for its application are . . . developed 
by the courts. . . . [S]ection 8.30 does not . . . codify the business judgment rule . . . .”). “The 
possible application of the business judgment rule need only be considered if compliance 
with the standard of conduct set forth in . . . section 8.30 is not established.” N.C.G.S.  
§ 55-8-30 official cmt. sec. 4. Therefore, “proper analysis requires examination of defen-
dant’s actions in light of [both] the statutory protections . . . and the business judgment 
rule, either or both of which could potentially insulate him from liability.” ILA Corp., 132 
N.C. App. at 601-02, 513 S.E.2d at 821. 

As a procedural hurdle, a plaintiff must “rebut the presumptive applicability of the 
business judgment rule” to pursue a personal claim against a corporate director. Emerald 
Partners, 787 A.2d at 91; accord Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1374 (Del. 
1995); ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (citation omitted). The rule 
thus “places the initial burden of proof on the plaintiff,” Emerald Partners, 787 A.2d at 91 
(quoting Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1162 (Del. 1995)), by requir-
ing an affirmative showing that “the board of directors, in reaching its challenged deci-
sion, violated” the board’s directorial duties, id.; see also Unitrin, Inc., 651 A.2d at 1374  
(“[T]he plaintiff has the initial burden of proof and the ultimate burden of persuasion.”); 
ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (same). The presumption “is rebutted 
[only] in those rare cases where the decision under attack is ‘so far beyond the bounds of 
reasonable judgment that it seems essentially inexplicable on any ground other than bad 
faith.’ ” Parnes v. Bally Entm’t Corp., 722 A.2d 1243, 1246 (Del. 1999) (en banc) (quoting 
In re J.P. Stevens & Co. S’holders Litig., 542 A.2d 770, 780-81 (Del. Ch. 1988)).
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(Emphasis added.) (Footnote call numbers and italics omitted.) Defense 
counsel submitted the proposed instruction to the trial court, which 
declined to give it because the proposed instruction placed the burden 
of proof on plaintiffs. This decision was error because the trial court 
misapplied, and now the majority misapplies, the securities fraud stat-
ute in light of the director safe harbor provision. 

ii.  Securities Fraud

The securities fraud statute, N.C.G.S. § 78A-56(a)(2), pled by plain-
tiffs, states that a person who:

(2) Offers or sells a security by means of any untrue 
statement of a material fact or any omission to 
state a material fact necessary in order to make 
the statements made, in the light of the cir-
cumstances under which they were made, not 
misleading (the purchaser not knowing of the 
untruth or omission), and who does not sustain 
the burden of proof that he did not know, and  
in the exercise of reasonable care could not 
have known, of the untruth or omission, 

is liable to the person purchasing the security from him . . .  
upon the tender of the security . . . .

N.C.G.S. § 78A-56(a)(2) (2017). This statute is directed at those who 
are personally and financially profiting from the transaction. See Pinter  
v. Dahl, 486 U.S. 622, 654, 108 S. Ct. 2063, 2082, 100 L. Ed. 2d 658, 687 
(1988) (“Typically, a person who solicits the purchase will have sought 
or received a personal financial benefit from the sale, such as . . . a bro-
kerage commission.” (citation omitted)). The express language says 
liability extends to the person “purchasing the security from him.” Here, 
while as a director, Brannon encouraged plaintiffs to invest in Neogence, 
plaintiffs “purchased” the securities from the company with the prompt-
ing of the corporate officers, Rice, Kirkbride, and Cummings. 

There are real questions regarding the applicability of this statute to 
an outside director who, acting for the corporation, seeks investments 
without receiving any personal gain. The actual seller of the security 
was Neogence, not Brannon. Brannon had no authority to accept the 
loans from investors or to sign the promissory note agreements. And 
if Brannon is a seller, what degree of knowledge (scienter) is required? 
Further, securities fraud is not a strict liability offense, and a plaintiff 
must prove that he would not have purchased the security absent the 
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material misrepresentation. Finally, does this statute make an outside 
director who did not issue the note primarily liable, or would N.C.G.S. 
§ 78A-8(2) or N.C.G.S. § 78A-56(c) be correct statutes to assess an out-
side director’s liability? See N.C.G.S. § 78A-8(2) (2017) (imposing liabil-
ity on “any person, in connection with the offer, sale or purchase of any 
security, directly or indirectly,” who made a material misrepresentation 
or omission “in light of the circumstances” and upon which a plaintiff 
relied); N.C.G.S. § 78A-56(c)(1) (2017) (providing for potential second-
ary joint and several liability for an implicated “director”).7 Regardless, 
the necessary analysis here does not require resolution to these signifi-
cant questions. 

Reading the director safe harbor statute in para materia with the 
securities fraud statute, the Court must resolve the conflict regard-
ing which party bears the burden of proof, or in other words, which 
party must show whether the director exercised reasonable care. The 
trial court concluded, and now the majority affirms, that the securities 
fraud statute places the burden of proof on defendant, eliminating the 
significant protections of the director safe harbor statute. I disagree. In 
light of the significant public policy considerations that clearly favor 
the need for outside directors and their protection, the correct reading 
of the statute requires plaintiff to prove that the director acted without 
reasonable care in relying on the representations of a corporate offi-
cer. Thus, the requested pattern jury instruction is correct; there was 
no need for a written special instruction. The majority’s assertion that 
defendant’s director safe harbor defense “was a subordinate feature of 
the present case” ignores the fact that Brannon raised the defense at 
every opportunity. 

As a director discharging his corporate duties by introducing poten-
tial angel investors to Neogence, Brannon is entitled to rely in good 
faith on the corporate officers’ representations without incurring per-
sonal liability, absent actual knowledge that those statement were false. 
Plaintiffs bear the burden of proving otherwise. The director safe har-
bor instruction was appropriate because there was sufficient evidence 
that Brannon’s conduct falls within the scope of its protection. The trial 
court erred in denying Brannon’s request for that jury instruction. 

7. The majority states, “This Court has ‘consistently denied appellate review to [par-
ties] who have attempted to assign error to the granting of their own requests.’ ” (quoting 
State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 (1996)). Just recently, however, 
this Court allowed and upheld a challenge to an instruction submitted by the party who 
subsequently objected. See Justus v. Rosner, ___ N.C. ___, ___, 821 S.E.2d 765, 769-72 
(2018); id. at ___, 821 S.E.2d at 780-81 (Newby, J., dissenting). 
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Plaintiffs’ own complaint, as well as the parties’ stipulations in the 
pretrial order, recognize and affirm that “at all relevant times material to 
this action, Kirkbride, Brannon, and Rice served on Neogence’s board of 
directors.” See Ussery v. Branch Banking & Tr., 368 N.C. 325, 340, 777 
S.E.2d 272, 282 (2015) (“[A] plaintiff’s . . . assertions cannot overcome 
his own evidence to the contrary.”). Brannon presented ample evidence 
that the solicitation of start-up funds for Neogence falls squarely within 
the scope of his duties as a corporate director. See State v. Harvell, 334 
N.C. 356, 364, 432 S.E.2d 125, 129 (1993) (“If a request is made for a 
jury instruction which is correct in itself and supported by evidence, 
the trial court must give the instruction . . . .”). In fact, Neogence 
recruited Brannon as an outside director precisely for this purpose. See 
Burlington Indus. v. Foil, 284 N.C. 740, 758, 202 S.E.2d 591, 603 (1974) 
(“The business and affairs of a corporation are ordinarily managed by its 
board of directors.” (citation omitted)); see also N.C.G.S. § 55-8-30 offi-
cial cmt. (2017) (noting “the board may delegate or assign to appropriate 
[representatives] of the corporation the authority or duty to exercise 
[certain] powers”). Kirkbride invited Brannon to the board to secure 
“financing, investors, et cetera.” Rice stated that Brannon “would make 
introductions to people that might have an interest in what [Neogence 
was] doing.” As Brannon characterized it, he would “expos[e] this com-
pany to friends that may want to invest into it.”

Brannon received no commissions or independent compensation 
for his solicitation efforts. See Smith v. Van Gorkom, 488 A.2d 858, 872-
73 (Del. 1985) (en banc) (Generally, a director only acts outside of those 
corporate duties when he or she acts for his or her own personal gain, 
or in bad faith or self-interest.), overruled on other grounds by Gantler 
v. Stephens, 965 A.2d 695, 713 n.54 (Del. 2009) (en banc); see also Pinter, 
486 U.S. at 654, 108 S. Ct. at 2082, 100 L. Ed. 2d at 687 (“Typically, a person 
who solicits the purchase will have sought or received a personal financial 
benefit from the sale, such as . . . a brokerage commission.” (citation omit-
ted)). By stating his understanding of the Verizon opportunity, Brannon 
encouraged, but did not otherwise participate in, the investments. 

Moreover, Brannon presented ample evidence that he relied on 
Cummings’s statements to the directors. See Harvell, 334 N.C. at 364, 432 
S.E.2d at 129. The complaint itself reveals that Brannon did so, stating, 
“On or about April 30, 2010, Brannon sent an e-mail to . . . investors stat-
ing that Neogence’s chief sales officer, John Cummings (‘Cummings’), 
‘just had a meeting in NY with Verizon . . . .’ ” Only after Cummings 
reported to the board and directors regarding the Verizon opportu-
nity did the directors, not just Brannon, solicit funds from plaintiffs. 
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Moreover, plaintiffs made their loans to Neogence following their in-
person meetings with Cummings, which Brannon did not even attend.

Brannon’s directorial conduct is precisely at issue, which plaintiffs’ 
own complaint contemplates and in support of which defense counsel 
presented evidence and argued before the trial court. If Brannon acted 
as a director and did not know the statement was false or misleading, he 
was entitled to rely in good faith upon it. See N.C.G.S. § 55-8-30 official 
cmt. (“[A] director is not liable for injury or damage . . . , no matter how 
unwise or mistaken . . . , if in performing his duties he met the [conduct] 
requirements of section 8.30.”). Plaintiffs bear the burden of establishing 
either that Brannon was not acting within the scope of his directorial 
duties, and hence the safe harbor protection does not apply, or, to rebut 
the good faith presumption, that he acted with gross negligence or with 
actual knowledge that Cummings’s representations were false. In fact, 
the trial court further misstated the law by instructing the jury that “a 
defendant is liable for making a false or misleading statement in solicit-
ing the purchase of a security even if he did not know that [Cummings’s] 
statement was false or misleading.” 

Providing adequate protection for outside directors is a fundamen-
tal consideration in the corporate context. Brannon did not waive his 
statutory rights under the director safe harbor, see State ex rel. Long  
v. ILA Corp., 132 N.C. App. 587, 602, 513 S.E.2d 812, 821 (1999); see also 
N.C.G.S. § 55-8-30 official cmt. sec. 4, and is entitled to a proper jury 
instruction on his role as a corporate director. 

The majority’s unnecessarily restrictive reading of the 
Safe Harbor provision will discourage qualified persons 
from agreeing to serve as unpaid, independent outside 
directors for corporate governance. If a director, particu-
larly an independent outsider, cannot rely upon the state-
ments of company employees, officers, and consultants in 
soliciting funds without being subject to securities fraud 
liability the majority imposes here, there is little incentive 
to serve at all.

Piazza v. Kirkbride, 246 N.C. App. 576, 623, 785 S.E.2d 695, 724 (2016) 
(Tyson, J., concurring in part and dissenting in part). 

IV.  Conclusion

Brannon’s statements to plaintiffs were materially the same as those 
of Rice. Plaintiffs did not solely or primarily rely on Brannon’s state-
ments about the Verizon opportunity but consulted directly with the one 
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person who was present at the meeting, Cummings, as well as corporate 
officers Rice and Kirkbride. The verdicts holding Brannon responsible, 
but not Rice, are irreconcilable and result in a substantial miscarriage of 
justice. Furthermore, Brannon, as a corporate director, was entitled to 
the director safe harbor instruction, which was properly preserved and 
erroneously denied by the trial court. As a result, Brannon should be 
granted a new trial. Accordingly, I respectfully dissent.  

STATE OF NORTH CAROLINA 
v. 

JOSEPH CHARLES BURSELL 

No. 124A18

Filed 10 May 2019

Appeal and Error—objection below—constitutional issue—Rule 2
Defendant did not preserve for appeal the question of whether 

the search imposed by satellite-based monitoring was reasonable 
where defendant’s objection below questioned the sufficiency of the 
evidence and did not clearly raise the constitutional issue. However, 
the State conceded that the trial court committed an error relating 
to a substantial right and the Court of Appeals did not abuse its dis-
cretion by invoking Appellate Rule 2.

Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, ___ N.C. App. ___, 813 S.E.2d 
463 (2018), vacating an order for satellite-based monitoring entered on 
10 August 2016 by Judge Ebern T. Watson III in Superior Court, New 
Hanover County. Heard in the Supreme Court on 28 August 2018.

Joshua H. Stein, Attorney General, by Teresa M. Postell, Assistant 
Attorney General, for the State-appellant. 

Meghan Adelle Jones for defendant-appellee.

NEWBY, Justice.
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On its merits, this case asks whether the trial court erred when 
it failed to determine if the lifetime satellite-based monitoring (SBM) 
imposed upon defendant constitutes a reasonable search under the 
Fourth Amendment. Contrary to the Court of Appeals’ conclusion, how-
ever, defendant failed to specifically object to the imposition of SBM on 
constitutional grounds, thereby waiving his ability to raise that issue 
on appeal. Nonetheless, where the State concedes that the trial court 
committed error relating to a substantial right, the Court of Appeals did 
not abuse its discretion when it invoked Appellate Rule 2 to review the 
unpreserved constitutional issue. Accordingly, we reverse in part and 
affirm in part the decision of the Court of Appeals.

On 10 August 2016, defendant Joseph Charles Bursell pled guilty 
to statutory rape and taking indecent liberties with a minor. At the sen-
tencing hearing, the State requested that the court find that defendant 
committed an aggravated, sexually violent offense and order lifetime 
registration as a sex offender and lifetime SBM. Defendant’s counsel 
objected to the State’s request concerning the imposition of lifetime sex 
offender registration and lifetime SBM:

[Defense Counsel]: . . . I would object on two grounds. 
I know the status of the law is pretty clear as to the 
[sex offenders] register, but for purposes of preserving 
any record if that were to change, I would submit that 
it is insufficient under Fourth Amendment grounds and 
due process grounds to place him on the registry in its 
entirety. Alternatively, that the lifetime requirement be a 
little excessive in this case and would ask you to alterna-
tively consider putting him on the 30-year list.

As to satellite-based monitoring, I think the Court 
needs to hear some additional evidence other than the 
[recitation] of the facts from the attorney or from the dis-
trict attorney as to satellite-based monitoring. And since 
that evidentiary issue has not been resolved, there [aren’t] 
any statements from the victim or otherwise from law 
enforcement that you ought not to order satellite-based 
monitoring in this case, and that the registry alternative 
would satisfy those concerns. And we leave it at that,  
your Honor. 

The trial court responded:

All noted exceptions made on the record by [defense 
counsel] on behalf of the defendant as to his constitutional 
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standing, as to the standing of the current law, and as to 
the future references in implication that you have made in 
your arguments. All those are noted for the record. All of 
those at this point in time are taken under consideration 
by the Court.

The trial court sentenced defendant to 192 to 291 months of impris-
onment. Finding that he had committed an aggravated, sexually vio-
lent offense, the court further ordered defendant to register as a sex 
offender for life and enroll in SBM for life upon his release from prison 
unless monitoring is terminated under N.C.G.S. § 14-208.43. Defendant 
appealed from the trial court’s order regarding the registry and SBM.

Before the Court of Appeals, defendant argued that the trial court 
improperly imposed lifetime SBM because it failed to determine whether 
the monitoring effectuated a reasonable search under the Fourth 
Amendment. See Grady v. North Carolina, ___ U.S. ___, 135 S. Ct. 1368, 
191 L. Ed. 2d 459 (2015) (per curiam) (holding that the State’s SBM pro-
gram “effects a Fourth Amendment search” that implicates the privacy 
expectations of the defendant and therefore must be reasonable to with-
stand constitutional scrutiny). The State asserted that defendant failed 
to preserve this Fourth Amendment challenge below, thereby waiving 
his ability to challenge the issue on appeal. The State noted, however, that 
if defendant properly preserved this argument, it would concede that the 
SBM order should be vacated and remanded for a determination of rea-
sonableness consistent with Grady. 

In a divided decision, the Court of Appeals concluded that defendant 
had properly preserved the issue of whether his SBM was reasonable 
under the Fourth Amendment. State v. Bursell, ___ N.C. App. ___, ___, 
813 S.E.2d 463, 468 (2018). Alternatively, the Court of Appeals majority 
determined that “[a]ssuming, arguendo, this objection was inadequate 
to preserve a constitutional Grady challenge for appellate review, in our 
discretion we would invoke Rule 2 to relax Rule 10’s issue-preservation 
requirement and review its merits.” Id. at ___, 813 S.E.2d at 466-67. As a 
result, the Court of Appeals vacated the SBM order “without prejudice 
to the State’s ability to file a subsequent SBM application.” Id. at ___, 
813 S.E.2d at 468. The dissent argued that defendant failed to properly 
preserve the constitutional issue for appeal and further asserted that the 
court should have declined to invoke Rule 2 to review it. Id. at ___, 813 
S.E.2d at 468 (Berger, J., dissenting). The State appealed to this Court as 
of right based upon the dissenting opinion. 

At the outset, we reiterate that “failure of the parties to comply with 
the rules, and failure of the appellate courts to demand compliance 
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therewith, may impede the administration of justice.” Dogwood Dev. & 
Mgmt. Co. v. White Oak Transp. Co., 362 N.C. 191, 193, 657 S.E.2d 361, 
362 (2008). Accordingly, “the Rules of Appellate Procedure are ‘manda-
tory and not directory.’ ” State v. Hart, 361 N.C. 309, 311, 644 S.E.2d 201, 
202 (2007) (first quoting Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500 
(2005); and then quoting Pruitt v. Wood, 199 N.C. 788, 789, 156 S.E.2d 
126, 127 (1930)). Our appellate rules state that “to preserve an issue for 
appellate review, a party must have presented to the trial court a timely 
request, objection, or motion, stating the specific grounds for the rul-
ing the party desired the court to make if the specific grounds were not 
apparent from the context.” N.C. R. App. P. 10(a)(1). Furthermore, the 
objecting party must “obtain [from the trial court] a ruling upon the par-
ty’s request, objection, or motion.” Id. 

The specificity requirement in Rule 10(a)(1) prevents unnecessary 
retrials by calling possible error to the attention of the trial court so that 
the presiding judge may take corrective action if it is required. Dogwood 
Dev., 362 N.C. at 195, 657 S.E.2d at 363 (citations omitted). Moreover, a 
specific objection “discourages gamesmanship,” State v. Meadows, 371 
N.C. 742, 746, 821 S.E.2d 402, 405-06 (2018), and prevents parties from 
“allow[ing] evidence to be introduced or other things to happen during 
a trial as a matter of trial strategy and then assign[ing] error to them if 
the strategy does not work,” id. at 746, 821 S.E.2d at 406 (quoting State  
v. Canady, 330 N.C. 398, 402, 410 S.E.2d 875, 878 (1991)). Practically 
speaking, Rule 10(a)(1) contextualizes the objection for review on 
appeal, thereby enabling the appellate court to identify and thoroughly 
consider the specific legal question raised by the objecting party. N.C. R. 
App. P. 10 drafting committee note, cmt., para. 2, reprinted in 287 N.C. 
698, 700-01 (1975) (After an objection at trial, “the fact that error will be 
asserted on appeal in respect of particular judicial action must be noted 
in the record on appeal, first for the benefit of the adverse party, then for 
the reviewing court.”). 

“It is well settled that an error, even one of constitutional magnitude, 
that defendant does not bring to the trial court’s attention is waived and 
will not be considered on appeal.” State v. Bell, 359 N.C. 1, 28, 603 S.E.2d 
93, 112 (2004) (quoting State v. Wiley, 355 N.C. 592, 615, 565 S.E.2d 22, 
39 (2002), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795 
(2003)), cert. denied, 544 U.S. 1052, 125 S. Ct. 2299, 161 L. Ed. 2d 1094 
(2005). As a result, even constitutional challenges are subject to the 
same strictures of Rule 10(a)(1). See State v. Valentine, 357 N.C. 512, 
525, 591 S.E.2d 846, 857 (2003) (“The failure to raise a constitutional 
issue before the trial court bars appellate review.”); State v. Smith, 352 
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N.C. 531, 557, 532 S.E.2d 773, 790 (2000) (opining that the defendant 
waived his right to appellate review of an alleged due process violation 
“because he failed to raise it as constitutional error before the court”), 
cert. denied, 532 U.S. 949, 121 S. Ct. 1419, 149 L. Ed. 2d 360 (2001).       

The transcript from the sentencing hearing reveals that defendant 
did not clearly raise the constitutional issue of whether the lifetime 
SBM imposed on him constituted a reasonable search under the Fourth 
Amendment. Though defense counsel specifically objected to imposi-
tion of lifetime SBM, this objection questioned the sufficiency of the 
evidence supporting the SBM order. Thus, given the absence of any ref-
erence to the Fourth Amendment, Grady or other relevant SBM case 
law, privacy, or reasonableness, it is “not apparent from the context,” 
N.C. R. App. P. 10(a)(1), that defense counsel intended to raise a consti-
tutional issue. As a result, defendant failed to object to the SBM order 
on Fourth Amendment constitutional grounds with the requisite speci-
ficity, thereby waiving the ability to raise that issue on appeal. See State 
v. Benson, 323 N.C. 318, 322, 372 S.E.2d 517, 519 (1988) (“Defendant 
may not swap horses after trial in order to obtain a thoroughbred upon 
appeal.”); see also State v. McPhail, 329 N.C. 636, 640-41, 406 S.E.2d 591, 
594-95 (1991) (requiring a defendant to raise the same constitutional 
theory on appeal as argued in his objection at trial). 

Accordingly, we reject the Court of Appeals’ determination that 
defendant properly preserved for appeal the constitutional issue 
of whether the search imposed by the SBM order was reasonable. 
Nonetheless, we must now consider whether the Court of Appeals, in its 
discretion, appropriately invoked Appellate Rule 2 to review defendant’s 
unpreserved argument. 

On its own motion or the motion of a party, an appellate court of 
North Carolina may employ Rule 2 and suspend any part of the appel-
late rules “[t]o prevent manifest injustice to a party, or to expedite deci-
sion in the public interest” except when prohibited by other Rules of 
Appellate Procedure. N.C. R. App. P. 2. “Rule 2 must be applied cau-
tiously,” and it may only be invoked “in exceptional circumstances.” 
Hart, 361 N.C. at 315, 644 S.E.2d at 205. A court should consider whether 
invoking Rule 2 is appropriate “in light of the specific circumstances of 
individual cases and parties, such as whether ‘substantial rights of an 
appellant are affected.’ ” State v. Campbell, 369 N.C. 599, 603, 799 S.E.2d 
600, 602 (2017) (emphasis omitted) (quoting Hart, 361 N.C. at 316, 644 
S.E.2d at 205). 
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As a result, a decision to invoke Rule 2 and suspend the appellate 
rules “is always a discretionary determination.” Id. at 603, 799 S.E.2d at 
603 (citations omitted). Because a court only employs Rule 2 in limited 
instances depending on the specific facts and circumstances of the case, 
“precedent cannot create an automatic right to review via Rule 2.” Id. 
at 603, 799 S.E.2d at 603. Thus, we review each application of Rule 2 for 
abuse of discretion regardless of whether the Court of Appeals invokes 
it or declines to invoke it. See Steingress v. Steingress, 350 N.C. 64, 67, 
511 S.E.2d 298, 300 (1999). 

In the present case the Court of Appeals majority did not abuse 
its discretion by invoking Rule 2. The Court of Appeals suspended the 
appellate rules after examining “the specific circumstances of [the] indi-
vidual case[ ] and parties.” Campbell, 369 N.C. at 603, 799 S.E.2d at 602 
(citations and emphasis omitted). The Court of Appeals first noted that 
a constitutional right, such as the Fourth Amendment right implicated 
here, is a substantial right. The Court of Appeals deemed the invoca-
tion of Rule 2 appropriate “when considering defendant’s young age, the 
particular factual bases underlying his pleas, and the nature of those 
offenses, combined with the State’s and the trial court’s failures to fol-
low well-established precedent in applying for and imposing SBM, and 
the State’s concession of reversible Grady error.” Bursell, ___ N.C. App. 
at ___, 813 S.E.2d at 467 (majority opinion). While Rule 2 should be 
invoked “cautiously,” Dogwood Dev., 362 N.C. at 196, 657 S.E.2d at 364, 
when, as here, the State concedes that the trial court committed error 
relating to a substantial right, the Court of Appeals did not abuse its dis-
cretion by invoking Rule 2.

Accordingly, we reverse the Court of Appeals’ conclusion that defen-
dant preserved the constitutional issue when he failed to specifically 
object to the imposition of SBM on constitutional grounds but nonethe-
less affirm its decision in the alternative to review the issue under Rule 2 
and to vacate the trial court’s SBM order without prejudice to the State’s 
ability to file another application for SBM. 

REVERSED IN PART; AFFIRMED IN PART; REMANDED. 

Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case. 
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STATE OF NORTH CAROLINA
v.

DAVID WOODARD DANIEL

No. 164A18

Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, ___ N.C. App. ___, 814 S.E.2d 618 (2018), 
reversing an order granting defendant’s motion to suppress entered on  
8 June 2017 by Judge Patrice A. Hinnant in Superior Court, Wilkes 
County and remanding for further proceedings. Heard in the Supreme 
Court on 8 April 2019.

Joshua H. Stein, Attorney General, by Christopher W. Brooks, 
Special Deputy Attorney General, for the State.

Vannoy, Colvard, Triplett & Vannoy, PLLC, by Jay Vannoy, for 
defendant-appellant.

PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA
v.

J.C.

No. 405PA17

Filed 10 May 2019

Appeal and Error—criminal record expunction—appeal by State 
—not provided in statute

Where petitioner was granted an expunction of records from 
a prior criminal conviction and from previously dismissed charges 
pursuant to N.C.G.S. §§ 15A-145.5 and 15A-146, the State did not have 
a right to appeal the order granting expunction. Neither N.C.G.S.  
§ 15A-145.5 nor 15A-1445 provided the State a right to appeal.

Justice NEWBY dissenting.

Justices ERVIN and DAVIS join in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, ___ N.C. App. ___, 808 S.E.2d 
154 (2017), dismissing the State’s appeal from an order of expunction 
entered on 10 August 2016 by Judge Mary Ann Tally in Superior Court, 
Onslow County. Heard in the Supreme Court on 9 April 2019.

Joshua H. Stein, Attorney General, by William P. Hart, Jr., 
Assistant Attorney General, and Adren L. Harris, Special Deputy 
Attorney General, for respondent-appellant.

Yoder Law PLLC, by Jason Christopher Yoder, for petitioner-appellee.

EARLS, Justice.

The petitioner, J.C., was granted an expunction of arrest, trial, and 
conviction records from a prior conviction and from previously dis-
missed charges pursuant to N.C.G.S. §§ 15A-145.5 and 15A-146, respec-
tively. The statute authorizing expunction of his dismissed charges was 
first enacted in 1979 “to provide for the expunction of arrest and trial 
records of youthful offenders when charges are dismissed or when 
there are findings of not guilty.” See Act of Feb. 20, 1979, Ch. 61, 1979 
N.C. Sess. Laws 34. At issue here is the proper application of the statute 
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authorizing expunction of his conviction, N.C.G.S. § 15A-145.5. This law 
was enacted in 2012 “to allow for expunction of nonviolent felonies or 
nonviolent misdemeanors after fifteen years for persons who have had 
no other convictions for felonies or misdemeanors other than traffic vio-
lations under the laws of the United States, this State, or any other juris-
diction, as recommended by the Legislative Research Commission.” See 
Act of July 2, 2012, Ch. 191, 2011 N.C. Sess. Laws 901 (Reg. Sess. 2012).1  
The statute authorizes a court to order that a person “be restored, in 
the contemplation of the law, to the status the person occupied before 
such arrest or indictment or information.” N.C.G.S. § 15A-145.5(c)  
(Supp. 2018). 

Previously the State has sought appellate review of expunction 
orders through petitions for writ of certiorari, which the Court of 
Appeals has allowed on several occasions. See State v. Frazier, 206 N.C. 
App. 306, 697 S.E.2d 467 (2010) (reversing grant of expunction when 
trial court erroneously applied statute to a conviction occurring before 
the effective date of the statute); In re Expungement for Kearney, 174 
N.C. App. 213, 620 S.E.2d 276 (2005) (reversing order granting expunc-
tion of conviction and affirming expunction of dismissed charge); In re 
Robinson, 172 N.C. App. 272, 615 S.E.2d 884 (2005) (reversing erroneous 
expunction of multiple, unrelated offenses occurring over a period of 
years); In re Expungement for Spencer, 140 N.C. App. 776, 538 S.E.2d 
236 (2000) (reversing order granting expunction to defendant who was 
over the age of twenty-one at the time of the offense). 

For the first time, in this case the State seeks to appeal as a matter of 
right the trial court’s order granting J.C.’s expunction with respect to his 
conviction for the offense of indecent liberties with a child. The Court 
of Appeals dismissed the State’s appeal, holding the State had no right 
to appeal the expunction order. The State filed a petition for discretion-
ary review with this Court, as well as a petition for writ of certiorari. 
We granted the State’s petition for discretionary review to determine 
whether the Court of Appeals erred in dismissing the State’s appeal 

1. “In its 2012 report recommending the addition of a new expunction category for 
certain non-violent felonies and misdemeanors, which would later form the basis for the 
original section 145.5 expunction statute, the North Carolina General Assembly’s Criminal 
Record Expunction Committee noted that ‘[e]xpunction is a process that can and should 
be used to give people who have committed minor crimes a clean slate and a fresh start, 
especially when a significant amount of time has passed without further trouble.’ ” Charles 
J. Johnson, Automatic (Expunctions) for the People: For A Court-Initiated Expunction 
Right in North Carolina for Charges Not Resulting in Conviction, 96 N.C. L. Rev. 573, 591 
(2018) (alteration in original) (footnotes omitted).
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from an order granting expunction under N.C.G.S. § 15A-145.5. Because 
we conclude that the State does not have a right of appeal in orders 
granting expunctions under N.C.G.S. § 15A-145.5, we affirm the Court of  
Appeals’ decision.  

Factual and Procedural Background

On 11 June 1987, petitioner pleaded guilty in Superior Court, Onslow 
County to one count of indecent liberties which occurred on 24 May 
1986. In exchange for J.C.’s guilty plea, the State dismissed a second 
indecent liberties charge, as well as an incest charge. The trial court sen-
tenced J.C. to a three-year term, which was suspended for three years 
subject to supervised probation. On 11 June 2015, J.C. filed a petition in 
Onslow County under N.C.G.S. § 15A-145.5 seeking expunction of the 
offense to which he pleaded guilty. J.C. also filed a petition seeking an 
expunction under N.C.G.S. §§ 15A-145(a) and 15A-146 regarding the two 
charges against him that were dismissed.  

According to section 15A-145.5, a person who has been previously 
convicted of a “nonviolent felony” as defined in the statute may “file a 
petition, in the court of the county where [he] was convicted, for expunc-
tion of [the] . . . conviction from the person’s criminal record if [he] has 
no other misdemeanor or felony convictions, other than a traffic viola-
tion.” N.C.G.S. § 15A-145.5(c). The statute contains a number of condi-
tions, including that the qualifying offense not have been: 

(1) A Class A through G felony . . . .

(2) An offense that includes assault as an essential ele-
ment of the offense.

(3) An offense requiring registration pursuant to Article 
27A of Chapter 14 of the General Statutes, whether or 
not the person is currently required to register.

(4) Any of the following sex-related or stalking offenses: 
G.S. 14-27.25(b), 14-27.30(b), 14-190.7, 14-190.8, 
14-190.9, 14-202, 14-208.11A, 14-208.18, 14-277.3, 
14-277.3A, 14-321.1.

. . . . 

(7) An offense under G.S. 14-401.16.

. . . .

(8) Any felony offense in which a commercial motor vehi-
cle was used in the commission of the offense. 
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Id. § 15A-145.5(a)(1)-(8) (Supp. 2018). In the affidavit accompanying his 
petition, J.C. asserted that the felony for which he was convicted “[wa]s 
a Class H felony” which “did not include assault as an essential element 
of the offense” and “does not require registration pursuant to Article 27A 
of Chapter 14.” Petitioner averred that his conviction also did not fall 
under N.C.G.S. § 15A-145.5(a)(4), (a)(7), or (a)(8). 

On 8 August 2016, Judge Mary Ann Tally granted both petitions for 
expunction pursuant to N.C.G.S §§ 15A-145.5 and 15A-146 and ordered 
that the offenses be removed from J.C.’s record. On 23 August 2016, 
Judge Tally entered both orders for expunction, after which the State 
appealed the order expunging J.C.’s conviction records to the Court of 
Appeals. On 19 September 2017, the Court of Appeals dismissed the 
State’s appeal. County of Onslow v. J.C., ___ N.C. App. ___, 805 S.E.2d 
360 (2017). The court then allowed the State’s petition for rehearing and 
on 7 November 2017, issued an opinion dismissing the State’s appeal 
and denying the State’s petition for writ of certiorari. County of Onslow 
v. J.C., ___ N.C. App. ___, 808 S.E.2d 154, 155-56 (2017). On appeal, the 
State challenged only the order granting defendant an expunction for 
his conviction pursuant to N.C.G.S. § 15A-145.5 and made no argument 
regarding the expunction under N.C.G.S. § 15A-146. Id. at ___, 808 S.E.2d 
at 155. In its opinion the Court of Appeals unanimously concluded that 
the State had no statutory right to appeal the expunction order and  
that when the State fails to demonstrate its right to appeal, the appellate 
court lacks jurisdiction over the matter. Id. at ___, 808 S.E.2d at 155. 
On 27 November 2017, the State petitioned this Court for discretionary 
review and for writ of certiorari. This Court issued a special order allow-
ing the State’s request for discretionary review on 14 August 2018. 

Analysis

This case of first impression requires us to apply the plain language 
of the statutory framework established by the General Assembly for the 
expunction of certain criminal record information. Questions of statu-
tory interpretation, like questions of law, are reviewed de novo. In re 
D.S., 364 N.C. 184, 187, 694 S.E.2d 758, 760 (2010) (citation omitted). 
“As a general rule the prosecution cannot appeal or bring error proceed-
ings from a judgment in favor of the defendant in a criminal case, in 
the absence of a statute clearly conferring that right.” State v. Harrell, 
279 N.C. 464, 466, 183 S.E.2d 638, 640 (1971) (quoting State v. Vaughan,  
268 N.C. 105, 108, 150 S.E.2d 31, 33 (1966)).

The statute at issue here designates a petition for an expunction as 
“a motion in the cause in the case wherein the petitioner was convicted.” 
N.C.G.S. § 15A-145.5(c)(3). Considering the statute’s plain language, an 
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expunction petition is part of the underlying criminal proceeding, mak-
ing expunctions criminal matters. “The right of the State to appeal in 
a criminal case is statutory, and statutes authorizing an appeal by the 
State in criminal cases are strictly construed.” State v. Elkerson, 304 
N.C. 658, 669, 285 S.E.2d 784, 791 (1982) (citations omitted). This Court 
has recognized that “[t]he only statutory authority we find which permits 
an appeal by the State in a criminal case is contained in G.S. 15A-1445.” 
Id. at 669, 285 S.E.2d at 791. In a criminal case the State may appeal only 
under the following circumstances:

(1) When there has been a decision or judgment dismiss-
ing criminal charges as to one or more counts.

(2) Upon the granting of a motion for a new trial on the 
ground of newly discovered or newly available evi-
dence but only on questions of law.

(3) When the State alleges that the sentence imposed:

a. Results from an incorrect determination of  
the defendant’s prior record level under G.S.  
15A-1340.14 or the defendant’s prior conviction 
level under G.S. 15A-1340.21;

b. Contains a type of sentence disposition that 
is not authorized by G.S. 15A-1340.17 or G.S.  
15A-1340.23 for the defendant’s class of offense 
and prior record or conviction level; 

c. Contains a term of imprisonment that is for a 
during not authorized by G.S. 15A-1340.17 or G.S. 
15A-1340.23 for the defendant’s class of offense 
and prior record or conviction level; or

d. Imposes an intermediate punishment pursuant to 
G.S. 15A-1340.13(g) based on findings of extraor-
dinary mitigating circumstances that are not sup-
ported by evidence or are insufficient as a matter 
of law to support the dispositional deviation.

(b) The State may appeal an order by the supe-
rior courtgranting a motion to suppress as provided in  
G.S. 15A-979.

N.C.G.S. § 15A-1445 (2017). Because section 15A-1445 is to be strictly 
construed, any deviations from or additions to the orders or rulings 
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appealable by the State must be authorized by the legislature, not the 
courts. Elkerson, 304 N.C. at 670, 285 S.E.2d at 792 (“If the State’s right 
to appeal is to be enlarged, it must be done by the legislature.”). It is not 
the province of the courts to rewrite statutes absent some constitutional 
defect or conflict with federal law. See State ex rel. McCrory v. Berger, 
368 N.C. 633, 661, 781 S.E.2d 248, 266 (2016) (Newby, J., concurring in 
part and dissenting in part) (“When one branch interferes with another 
branch’s performance of its constitutional duties, it attempts to exercise 
a power reserved for the other branch.”). Judicial restraint requires us 
to defer to the will of the General Assembly. State v. Whitehurst, 212 
N.C. 300, 303, 193 S.E. 657, 659-60 (1937) (“Criminal statutes are not to 
be extended by implication or equitable construction to include those 
not within their terms, for the very obvious reason that the power of 
punishment is vested in the legislative and not in the judicial depart-
ment. It is the General Assembly which is to define crimes and ordain 
their punishment.”) 

In this case our task is straightforward because “[w]hen the lan-
guage of a statute is clear and unambiguous, there is no room for judicial 
construction and the courts must give the statute its plain and definite 
meaning, and are without power to interpolate, or superimpose, provi-
sions and limitations not contained therein.” In re Banks, 295 N.C. 236, 
239, 244 S.E.2d 386, 388-89 (1978). The statute governing the State’s right 
to appeal, N.C.G.S. § 15A-1445, does not contain language allowing the 
State to appeal an expunction order. The statute governing defendant’s 
expunction, N.C.G.S. § 15A-145.5, allows for the State to object to a peti-
tion for an expunction before the hearing takes place; however, the stat-
ute does not afford the State the right to appeal an expunction order.  

The State contends that expunction hearings are civil proceedings, 
similar to hearings conducted to determine an individual’s eligibility 
for satellite-based monitoring, and therefore, the State’s right to appeal 
should be governed by N.C.G.S. § 7A-27, which generally allows any 
party an appeal of right to the Court of Appeals from a final judgment 
of a superior court. N.C.G.S. § 7A-27(b)(1) (2017). Because the court’s 
order granting petitioner an expunction of his criminal history record 
essentially disposed of the matter, the State argues it is a final order 
appealable under section 7A-27. 

The legislature stated that a petition for an expunction “is a motion 
in the cause in the case wherein the petitioner was convicted.” N.C.G.S. 
§ 15A-145.5(c)(3). The plain effect of that provision is that an expunc-
tion order is one arising in a criminal proceeding. As further support for 
the proposition than an expunction is part of a criminal proceeding, it 
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is significant that the legislature placed the expunction statute, N.C.G.S.  
§ 15A-145.5, in the chapter addressing criminal procedure. Here again, as 
this Court has held consistently, clear statutory language must be given 
its plain meaning. See, e.g., State ex rel. Utilities Com. v. Edmisten, 
291 N.C. 451, 465, 232 S.E.2d 184, 192 (1977) (reversing the Utilities 
Commission’s approval of a surcharge because it violated clear statutory 
language and thereby was unauthorized). An expunction proceeding is 
part of a criminal case.   

Moreover, the State’s contention that expunction proceedings are 
similar to satellite-based monitoring (SBM) proceedings is incorrect 
based on the plain language of the SBM statutes. This Court addressed 
SBM in State v. Bowditch, 364 N.C. 335, 342, 700 S.E.2d 1, 6 (2010), and 
determined that the legislature intended SBM to be “a nonpunitive, regu-
latory program.” The Court looked to the legislature’s purpose in plac-
ing SBM in the same chapter as the sex offender registration laws and 
concluded that SBM was one part of a larger framework involving the 
sex offender registration program, stating that the “legislative objective 
[was] to make the SBM program one part of a broader regulatory means 
of confronting the unique ‘threat to public safety posed by the recidivist 
tendencies of convicted sex offenders.’ ” Id. at 343, 700 S.E.2d at 7 (quot-
ing State v. Abshire, 363 N.C. 322, 323, 677 S.E.2d 444, 446 (2009)). The 
expunction statutes are distinct from SBM statutes in that expunction 
provisions are located in Chapter 15A, the Criminal Procedure Act, and 
not in Chapter 14, which contains the SBM and sex offender registration 
statutes. Considering that a petition for an expunction “is a motion in 
the cause in the case wherein the petitioner was convicted,” an expunc-
tion petition is one part of the broader criminal procedure applicable to 
offenders and consequently, is governed by N.C.G.S. § 15A-1445 and not 
N.C.G.S. § 7A-27. N.C.G.S. § 15A-145.5(c)(3).

It is also important to note that after the Court of Appeals issued its 
opinion in this case, the General Assembly amended section 15A-145.5 
but did not include a right to appeal on the part of the State. See Act 
of June 27, 2017, Ch. 195, Sec. 1, 2017 N.C. Sess. Laws 1387, 1387-88. 
We can find good reasons to support the policy judgment made by the 
General Assembly to not give the State an absolute right to appeal any 
expunction order. Based on the statute, the process for an expunction 
is straightforward and more ministerial than deliberative. As long as the 
petitioner meets the relevant criteria, he may be granted an expunction. 
Unlike a trial where evidence is weighed, in an expunction proceed-
ing a petitioner either meets the criteria or does not. This approach is 
also reflected in recently introduced bills in the General Assembly that 
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provide for the automatic expunction of certain records and remove 
the requirement for a hearing on the petition. See H. 132, 154th Gen. 
Assemb., Reg. Sess. (N.C. 2019); S. 82, 154th Gen. Assemb., Reg. Sess. 
(N.C. 2019). Nevertheless, whatever future changes to the process might 
be made, those are for the legislature to determine, not this Court. 

Our decision today in no way forecloses the opportunity to correct 
errors of law that may occur at the trial court level. As it has done in 
the past, the State may seek review of an expunction order by writ of 
certiorari. Considering that the vast majority of expunction proceedings 
do not invoke the court’s discretion when deciding whether to grant 
or deny such an order, an unjust outcome that would invoke certiorari 
review should rarely arise. Since N.C.G.S. § 15A-145.5 is “clear and 
unambiguous,” we must “give effect to the plain and definite meaning of 
the language,” Carolina Power & Light Co. v. City of Asheville, 358 N.C. 
512, 518, 597 S.E.2d 717, 722 (2004) (quoting Fowler v. Valencourt, 334 
N.C. 345, 348, 435 S.E.2d 530, 532 (1993)), which fails to give the State 
the right to appeal.  

Although not binding on this Court, it is worth noting that other juris-
dictions have followed the same reasoning as ours to conclude there was 
no statutory right to appeal an expunction order under their state stat-
utes. See, e.g., Bell v. State, 217 So.3d 962 (Ala. Crim. App. 2016) (“There 
is no provision in Chapter 27 of Title 15, ‘Expungement,’ for a direct 
appeal of the denial of a petition for expungement.”). Likewise, in State 
v. Alder, 92 S.W.3d 397, 401 (Tenn. 2002) the Tennessee Supreme Court 
stated: “Because of the plain and unambiguous language of Rules 3(b) 
and 3(c), we conclude that neither the State nor a criminal defendant 
has the authority to appeal as of right an unfavorable ruling concern-
ing an expungement order under Rule 3.” Alder was later superseded 
by statute to allow a defendant to appeal a final expunction order as of 
right. State v. Rowland, 520 S.W.3d 542, 545 (Tenn. 2017) (citing N.C. R. 
App. P. 3(b)) (amended 2003).  

Conclusion

The legislature did not give the State the right to appeal an expunc-
tion order in N.C.G.S. § 15A-145.5 and did not amend section 15A-1445 
to include this right. It is not the Court’s role to now expand N.C.G.S.  
§ 15A-145.5 to include this right, or to construe N.C.G.S. § 7A-27 as gov-
erning procedure in a criminal matter not clearly brought under that 
statute’s provisions authorizing appeals of right from the trial courts. 
Therefore, the Court of Appeals’ decision holding that the State does 
not have a right to appeal an order granting an expunction is affirmed. 
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AFFIRMED. 

Justice NEWBY dissenting.

The rule of law requires equal treatment to everyone similarly situ-
ated. Our appellate process assures uniform application of the law. Today 
the majority’s decision deprives the parties to an expunction proceed-
ing of a right to appeal, opening the door to inconsistent expungement 
decisions and depriving the trial bench of needed guidance. This case 
decides whether a party may appeal a trial court’s final order from an 
ancillary expunction proceeding under N.C.G.S. § 15A-145.5. Contrary 
to the majority’s conclusion, a straightforward application of N.C.G.S. 
§ 7A-27, which outlines the right to appeal final judgments generally, 
affords either party a right to appellate review of an expunction deci-
sion. I respectfully dissent.

On 11 June 1987, petitioner pled guilty to felony indecent liberties 
under N.C.G.S. § 14-202.1, a Class H felony at the time, and received 
a three-year sentence, suspended subject to three years of supervised 
probation. The State dismissed a second charge of indecent liberties 
and a charge of incest. In June 2015, after the required statutory time 
had elapsed, petitioner petitioned the Superior Court, Onslow County 
to expunge all records of the conviction under N.C.G.S. § 15A-145.5, 
the statute that allows a person who has been previously convicted of 
certain felonies to file a petition for expunction of a conviction from 
the person’s criminal record if certain conditions are met. See N.C.G.S. 
§ 15A-145.5 (Supp. 2018). Petitioner alleged he met all of the stated 
statutory conditions. Given that N.C.G.S. § 15A-145.5 precludes cer-
tain classes of felonies from expunction, at trial the State questioned 
whether the statute allows the trial court to “look back” at the felony’s 
classification at the time it was committed or whether the court should 
consider the felony’s current classification. 

Noting the State’s objection, the trial court granted the petition 
entering an order of expunction on 8 August 2016. The trial court found 
the underlying offense was a Class H felony at the time of conviction, 
but was elevated to a Class F felony in 1993, and that the same offense 
would not qualify for expunction if committed after 1995. The trial 
court concluded as a matter of law that, “having considered the ele-
ments as they existed at the time of the offense and conviction,” “the  
[p]etitioner is entitled and does qualify for expunction in both petitions.” 
The court thus ordered that all three offenses, including the two crimi-
nal charges the State dismissed, be removed from petitioner’s record. 
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The State appealed the expunction order only as to the conviction for  
indecent liberties. 

On appeal the State raised a purely legal issue of whether the 
expunction statute allows the trial court to consider the felony’s classifi-
cation at the time of the offense as the trial court did here. For its appeal 
of right, the State relied on N.C.G.S. § 7A-27, which generally governs 
appeals of right from judgments of the superior court, including those 
“from which an appeal is authorized by statute.” N.C.G.S. § 7A-27(b)(4) 
(2017). The Court of Appeals concluded that section 7A-27 did not 
authorize the appeal, applying N.C.G.S. § 15A-1445 instead because the 
expunction statute and N.C.G.S. § 15A-1445 are both part of Chapter 
15A, the Criminal Procedure Act. State v. J.C., ___ N.C. App. ___, ___, 
808 S.E.2d 154, 155 (2017). The Court of Appeals thus concluded that 
expunction proceedings are “part of a ‘criminal proceeding,’ and, there-
fore, N.C. Gen. Stat. § 15A-1445—and not N.C. Gen. Stat. § 7A-27—is the 
relevant statute in determining the State’s right to appeal in this case.” 
Id. at ___, 808 S.E.2d at 155. The court added that “[r]elief from errors 
committed in criminal trials and proceedings . . . may be sought by . . .  
[a]ppeal, as provided in Article 91,” in which section 15A-1445 is codified. 
Id. at ___, 808 S.E.2d at 155 (alterations in original) (quoting N.C.G.S.  
§ 15A-1401 (2015)). 

The court further opined that “because N.C. Gen. Stat. § 15A-1445 
clearly does not include any reference to a right of the State to appeal 
from an order of expunction,” “the General Assembly did not intend to 
bestow such a right at the time the statute was adopted.” Id. at ___, 808 
S.E.2d at 155. Ultimately concluding the State had no right to appeal 
under section 7A-27, the panel dismissed the State’s appeal and, in its 
discretion, denied the State’s associated petition for writ of certiorari. 
Id. at ___, 808 S.E.2d at 156. The majority of this Court agrees with the 
Court of Appeals’ analysis.

“Judgments and orders of the Superior Court are divisible into these 
two classes: (1) Final judgments; and (2) interlocutory orders.” Veazey 
v. City of Durham, 231 N.C. 357, 361, 57 S.E.2d 377, 381 (1950) (citing 
N.C.G.S. § 1-208). Unlike an interlocutory order, “[a] final judgment is 
one which disposes of the cause as to all the parties, leaving nothing to 
be judicially determined between them in the trial court.” Id. at 361-62, 
57 S.E.2d at 381 (citations omitted). Because a final judgment disposes 
of the whole case, it is therefore “immediately appealable.” N.C. State 
Highway Comm’n v. Nuckles, 271 N.C. 1, 13, 155 S.E.2d 772, 783 (1967) 
(citing 4 Am. Jur. 2d, Appeal and Error § 53 (1962)). Generally, final 
judgments from the trial court are subject to appellate review. Veazey, 
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231 N.C. at 362, 57 S.E.2d at 381 (“An appeal lies to the [appellate court] 
from a final judgment of the Superior Court.”). 

Section 7A-27, entitled “Appeals of right from the courts of the trial 
divisions,” affords any party the right to appeal a final judgment directly 
to the Court of Appeals:

(1) From any final judgment of a superior court, other 
than one based on a plea of guilty or nolo contendere, 
including any final judgment entered upon review of 
a decision of an administrative agency, except for a 
final judgment entered upon review of a court martial 
under G.S. 127A-62.

N.C.G.S. § 7A-27(b)(1) (2017) (emphasis added). Thus, based on the 
plain language of N.C.G.S. § 7A-27, a party may appeal any final judg-
ment of a superior court. See Veazey, 231 N.C. at 362, 57 S.E.2d at 381 
(“[A]n appeal can be taken only from such judgments and orders as are 
designated by the statute regulating the right of appeal.”). Indisputably, 
the expungement order is a final judgment. Notably, this statute includes 
criminal cases by implication, excluding the right to appeal criminal 
convictions based on guilty pleas. 

The State’s right to appeal may be statutorily limited to prevent dou-
ble jeopardy issues in a criminal case. See State v. Elkerson, 304 N.C. 
658, 669, 285 S.E.2d 784, 791 (1982) (“The right of the State to appeal in a 
criminal case is statutory, and statutes authorizing an appeal by the State 
in criminal cases are strictly construed.” (citing N.C.G.S. § 15A-1445)); 
see also N.C.G.S. § 15A-1445 (2017) (“Unless the rule against double 
jeopardy prohibits further prosecution, the State may appeal from the 
superior court to the appellate division . . . a decision or judgment dis-
missing criminal charges as to one or more counts . . . [or] the granting 
of a motion for a new trial on the ground of newly discovered or newly 
available evidence but only on questions of law” and may appeal to chal-
lenge the propriety of certain criminal sentences and punishments and 
grants of motions to suppress.). 

Even though petitioner’s underlying criminal conviction is relevant 
here, the State’s appeal in the instant case arises from a motion in a 
later-in-time ancillary expunction proceeding, rather than a case involv-
ing a criminal conviction. See N.C.G.S. § 15A-145.5. Like other ancillary 
proceedings conducted under Chapters 14, 15, and 15A, the instant case 
is not a criminal appeal that triggers the statutory limitations put in 
place to prevent criminal double jeopardy. See, e.g., In re Timberlake, 
___ N.C. App. ___, ___, 792 S.E.2d 525, 527 (2016) (noting that the State 
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“fail[ed] to appeal from the trial court’s order” terminating the peti-
tioner’s sex offender registration requirement, “as allowed in N.C. Gen. 
Stat. § 7A-27”); State v. Singleton, 201 N.C. App. 620, 625, 689 S.E.2d 
562, 565 (A satellite-based monitoring hearing “is not a ‘criminal trial 
or proceeding’ ” under N.C.G.S. § 15A-1442 or N.C.G.S. § 15A-1444, and 
the Court of Appeals may consider appeals from SBM determinations.), 
disc. rev. improvidently allowed, 364 N.C. 418, 700 S.E.2d 226 (2010) 
(per curiam); id. at 626, 689 S.E.2d at 566 (recognizing the State’s right 
to appeal under N.C.G.S. § 7A-27, noting that, “[f]or all practical pur-
poses there is an unlimited right of appeal . . . from any final judgment of 
the superior court or the district court in civil and criminal cases” (first 
alteration in original) (quoting State v. Black, 7 N.C. App. 324, 327, 172 
S.E.2d 217, 219 (1970) (citing N.C.G.S. § 7A-27))). The issues listed in 
N.C.G.S. § 15A-1445(a) as appealable by the State are the types of issues 
that arise in traditional criminal trials, suggesting that the statute which 
the majority deems controlling may well not apply outside the context 
of a traditional criminal trial.  Nonetheless, the majority classifies “an 
expunction [as] part of a criminal proceeding” because it arises from a 
“motion in the cause in the case wherein the petitioner was convicted,” 
quoting N.C.G.S. § 15A-145.5, and then appears to simply assume that 
N.C.G.S. § 15A-1445(a) applies in the present context. 

Like expunction petitions, however, motions relating to a defen-
dant’s obligation to register as a sex offender or enroll in SBM also arise 
from the underlying criminal case and yet, N.C.G.S. § 7A-27 affords the 
State an appeal in those cases. The majority’s classification of this ancil-
lary proceeding as “a criminal proceeding” would operate to bar the 
State’s appeal in sex offender registry and SBM cases. Moreover,  
the majority’s approach, in all probability, would likewise deny a peti-
tioner seeking an expunction an appeal as of right even if the trial court 
denied his expunction petition as the result of a legal error. 

The majority assumes that the placement of the expunction statutes 
in Chapter 15A suggests that expunction motions are governed by the 
criminal appeals statute; however, one would not expect to find appeal-
related provisions in the substantive expunction statutes. Chapter 14 is 
entitled “Criminal Law” and, unlike Chapter 15A, contains the bulk of 
the statutory provisions dealing with substantive criminal offenses to be 
found in the General Statutes. The majority mistakenly relies on State  
v. Whitehurst, 212 N.C. 300, 193 S.E. 657 (1937), to support its conclu-
sion when that case involved the construction of a substantive criminal 
statute relating to embezzlement rather than to ancillary proceedings 
such as expunction motions. 
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Contrary to the majority’s view that “the process for an expunction is 
straightforward and more ministerial than deliberative,” a final expunc-
tion decision involves both legal analysis and an exercise of discretion. 
N.C.G.S. § 15A 145.5(c) (stating that, if the trial court finds the petitioner 
has satisfactorily met the statutory requirements, “it may order that 
such person be restored, in the contemplation of the law, to the status 
the person occupied before such arrest” (emphasis added)). When the 
trial court exercises discretion, those decisions are reviewed for abuse 
of discretion; however, here the State raises a purely legal issue which 
appears to be one of first impression regarding the applicability of the 
expunction statute to various convictions. Furthermore, the cases cited 
by the majority in which appellate review occurred demonstrate the 
need for appellate guidance. In all cited cases, the trial court’s decision 
was reversed. See State v. Frazier, 206 N.C. App. 306, 697 S.E.2d 467 
(2010) (reversing the trial court’s grant of expunction); In re Robinson, 
172 N.C. App. 272, 615 S.E.2d 884 (2005) (same); In re Expungement for 
Spencer, 140 N.C. App. 776, 538 S.E.2d 236 (2000) (same); see also In 
re Expungement for Kearney, 174 N.C. App. 213, 620 S.E.2d 276 (2005) 
(reversing in part and affirming in part an order granting expunction). 
Appellate review brings consistency to expunction decisions. 

This case in particular highlights the need for appellate review when 
the trial court grappled with an issue of statutory interpretation that 
appears to be one of first impression. Section 7A-27 provides the statu-
tory authorization for such review. Therefore, I dissent. 

Justices ERVIN and DAVIS join in this dissenting opinion.
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STATE OF NORTH CAROLINA
v.

RAMELLE MILEK LOFTON

No. 143PA18

Filed 10 May 2019

Indictment and Information—manufacture of marijuana—intent 
to distribute

The indictment charging defendant with manufacture of mari-
juana was sufficient where it alleged that defendant manufactured 
marijuana by “producing, preparing, propagating and processing” 
but did not allege that defendant acted with an intent to distribute. 
While one of the alleged means of manufacture required a showing 
of intent to distribute, the other three did not.

Justice DAVIS did not participate in the consideration or decision 
of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, ___ N.C. App. ___, 816 S.E.2d 207 
(2018), finding no error in part and vacating in part a judgment entered 
on 20 July 2016 by Judge Martin B. McGee in Superior Court, Wayne 
County. Heard in the Supreme Court on 5 March 2019.

Joshua H. Stein, Attorney General, by Joseph L. Hyde, Assistant 
Attorney General, for the State-appellant.

William D. Spence for defendant-appellee.

ERVIN, Justice.

The issue before the Court in this case is whether an indictment 
returned for the purpose of charging defendant Ramelle Milek Lofton 
with manufacturing marijuana is fatally defective because it fails to 
allege that defendant acted with an “intent to distribute.” After careful 
consideration of the record in light of the applicable law, we reverse the 
Court of Appeals’ decision to vacate defendant’s manufacturing mari-
juana conviction and remand this case to the Court of Appeals for con-
sideration of defendant’s challenge to the sufficiency of the evidence to 
support that conviction.
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On 20 January 2015, officers of the Goldsboro Police Department 
obtained the issuance of a warrant authorizing a search of defendant’s 
residence. While executing this search warrant, investigating officers 
discovered loose marijuana seeds and stems, a marijuana grinder, a digi-
tal scale, cigar wrappers, and clear plastic bags with green residue in a 
dresser and aluminum foil-lined walls and a light hanging from a hanger 
above a blue plastic container that had dirt in its corners, a container 
lid into which circular holes had been cut, and a stack of perforated 
Styrofoam cups in a closet. In addition, investigating officers seized a 
bag of fertilizer, planting rocks, and a book containing instructions for 
growing marijuana from the closet. After these items had been discov-
ered, defendant admitted to the investigating officers that he had cre-
ated the growing facility, that the materials discovered in the residence 
belonged to him, and that he had attempted to grow marijuana five or 
six years earlier.

On 2 May 2016, the Wayne County grand jury returned a bill of 
indictment charging defendant with manufacturing marijuana, posses-
sion of drug paraphernalia, and possession of marijuana. In the indict-
ment returned against defendant for the purpose of charging him with 
manufacturing marijuana, the grand jury alleged that defendant “unlaw-
fully, willfully and feloniously did manufacture [marijuana] . . . by pro-
ducing, preparing, propagating and processing a controlled substance.” 
The charges against defendant came on for trial before the trial court 
and a jury at the 18 July 2016 criminal session of Superior Court, Wayne 
County. On 20 July 2016, the jury returned a verdict convicting defen-
dant of attempting to manufacture marijuana and possessing marijuana 
and acquitting defendant of possessing drug paraphernalia. Based upon 
the jury’s verdict, the trial court consolidated defendant’s convictions 
for judgment and sentenced defendant to a term of six to seventeen 
months imprisonment, suspended defendant’s sentence, and placed him 
on supervised probation for a period of twenty-four months. Defendant 
noted an appeal to the Court of Appeals from the trial court’s judgment.

In seeking relief from the trial court’s judgment before the Court of 
Appeals, defendant argued that the trial court had erred by denying his 
motion to dismiss the manufacturing marijuana charge for insufficiency 
of the evidence. On 1 May 2018, the Court of Appeals filed an opinion 
finding no error in defendant’s conviction for possessing marijuana and 
vacating defendant’s attempted manufacturing marijuana conviction on 
the grounds that the indictment underlying that conviction was fatally 
defective given the failure of the manufacturing marijuana indictment 
to allege that defendant had acted with an “intent to distribute.” State  
v. Lofton, ___ N.C. App. ___, ___, 816 S.E.2d 207, 211 (2018).
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In reaching this result, the Court of Appeals relied upon this Court’s 
decision in State v. Brown, 310 N.C. 563, 313 S.E.2d 585 (1984) (citing 
State v. Childers, 41 N.C. App. 729, 732, 255 S.E.2d 654, 656-57, disc. rev. 
denied, 298 N.C. 302, 259 S.E.2d 916 (1979)), which stated that a con-
viction for manufacturing a controlled substance “does not require an 
intent to distribute unless the activity constituting manufacture is prepa-
ration or compounding.” Lofton, ___ N.C. App. at ___, 816 S.E.2d at 210 
(emphasis omitted) (quoting Brown, 310 N.C. at 568, 313 S.E.2d at 588). 
In view of the fact that the indictment returned against defendant for 
the purpose of charging him with manufacturing marijuana “included 
preparation as a basis” for its contention that defendant had unlaw-
fully manufactured marijuana, the Court of Appeals concluded that the 
indictment “failed to allege a required element—intent to distribute.” Id. 
at ___, 816 S.E.2d at 211. As a result, “because the State chose to allege 
four separate bases pursuant to which it could attempt to prove [d]efen-
dant’s guilt of the single count of manufacturing a controlled substance,” 
the Court of Appeals concluded that “it was necessary that all four of 
those bases were alleged with sufficiency” in the indictment in order “to 
confer jurisdiction on the trial court for the manufacturing charge,” with 
“[t]he omission of the element of intent from the indictment charging  
[d]efendant of manufacturing a controlled substance constitut[ing] a 
fatal defect.” Id. at ___, 816 S.E.2d at 211.

On 24 May 2018, the State filed a petition seeking discretionary 
review of the Court of Appeals’ decision. In its petition, the State argued 
that “[a]n indictment alleging a violation of Section 90-95(a)(1) need 
not contain allegations negating every statutory exclusion,” citing State 
v. Land, 223 N.C. App. 305, 311, 733 S.E.2d 588, 592 (2012), aff’d, 366 
N.C. 550, 742 S.E.2d 803 (2013) (holding that an indictment charging the 
unlawful delivery of marijuana did not need to allege that the defendant 
had received no remuneration on the grounds that, since the defendant’s 
guilt could be proved by either evidence of a transfer of more than five 
grams or a transfer for remuneration and since, as stated in Land, “the 
methods of proof set out in [Section] 90-95(b)(2) are mere evidentiary 
matters, they need not be included in the indictment” (alterations in 
the petition)). In addition, the State contended that “it was not neces-
sary to specify the manner of manufacturing, and the terms ‘producing, 
preparing, propagating, and processing’ may be disregarded as surplus-
age,” citing State v. Miranda, 235 N.C. App. 601, 607, 762 S.E.2d 349, 354 
(2014). According to the State, even though “intent to distribute is an 
‘element’ of manufacturing, in the sense that the State has to disprove 
preparation for personal use at trial,” “it does not follow that intent to 
distribute is an element, in the sense that an indictment which omits it 
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is fatally defective.” As a result of the fact that this case represents the 
first occasion upon which “the Court of Appeals [found] an indictment 
for manufacturing defective for failure to allege intent to distribute” and 
“created an entirely new rule for indictments without notice or hearing 
from either of the parties on appeal,” the State urged us to grant further 
review in this case.1 On 5 December 2018, the Court granted the State’s 
discretionary review petition.

In seeking to persuade us to reverse the Court of Appeals’ decision in 
this case, the State begins by arguing that “[a]n indictment need not con-
tain ‘allegations of an evidentiary nature,’ ” citing N.C.G.S. §15A-924(a)(5) 
(2015), with such unnecessary allegations “includ[ing] methods of prov-
ing such crimes.” Although an indictment must, “[e]xcept where a short 
form is authorized,” “allege all the essential elements of the offense,” 
citing State v. Jerrett, 309 N.C. 239, 259, 307 S.E.2d 339, 350 (1983),  
“[e]videntiary matters need not be alleged,” quoting State v. Coker, 312 
N.C. 432, 437, 323 S.E.2d 343, 347 (1984). In addition, the State asserts 
that “[t]he use of a conjunctive . . . does not require the State to prove 
various alternative matters alleged,” quoting State v. Montgomery, 331 
N.C. 559, 569, 417 S.E.2d 742, 747 (1992) (alterations in original). As a 
result, the State contends that “[a]n indictment is not fatally defective 
so long as one of the alternatives stated sufficiently alleges an offense,” 
citing State v. Ellis, 368 N.C. 342, 347, 776 S.E.2d 675, 679 (2015).

As the Court of Appeals concluded in Childers, 41 N.C. App. at 732, 
255 S.E.2d at 656-57, and this Court concluded in Brown, 310 N.C. at 568, 
313 S.E.2d at 588, “the offense of manufacturing a controlled substance 
does not require an intent to distribute unless the activity constituting 
manufacture is preparation or compounding,” id. at 568, 313 S.E.2d at 
588. Arguing in reliance upon the Court of Appeals’ decision in Land, 
223 N.C. App. at 310-11, 733 S.E. 2d at 592, the State contends that, since 
the “ultimate fact” that the State must establish to support a manufactur-
ing marijuana conviction is “manufacture” and since the various meth-
ods of manufacture “are evidentiary matters that need not be included 
in the indictment,” citing Coker, 312 N.C. at 437, 323 S.E.2d at 347 (stat-
ing that “[e]videntiary matters need not be alleged”), there was no need 
for the indictment returned for the purpose of charging defendant with 
manufacturing marijuana in this case to allege that defendant acted  
with an “intent to distribute.”

Although the indictment returned against defendant for the pur-
pose of charging him with manufacturing marijuana did allege that he 

1. Defendant did not file a response to the State’s discretionary review petition.
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committed the offense in question “by producing, preparing, propagat-
ing and processing” marijuana, the State contends that these allegations 
are “harmless surplusage and may properly be disregarded,” citing State 
v. Pickens, 346 N.C. 628, 646, 488 S.E.2d 162, 172 (1997). Even if alleg-
ing that defendant acted with the “intent to distribute” was necessary 
to charge defendant with manufacturing marijuana by “preparing,” the 
absence of such an “intent to distribute” allegation did “not invalidate 
the indictment” given that “[a]lleging various methods of proof did not 
obligate the State to prove each one,” citing Montgomery, 331 N.C. at 
569, 417 S.E.2d at 747, and Ellis, 368 N.C. at 347, 776 S.E.2d at 679. As 
a result, since “[t]he Court of Appeals’ . . . assertion that the State must 
prove each alternative method of proof alleged in the indictment is flatly 
contradicted by this Court’s binding precedent,” citing Montgomery, 331 
N.C. at 569, 417 S.E.2d at 747, and State v. Birdsong, 325 N.C. 418, 422, 
384 S.E.2d 5, 8 (1989), the State contends that the “Court of Appeals erred 
in finding the omission [of an ‘intent to distribute’ allegation] ‘tainted’ the 
indictment, which sufficiently alleged manufacture by other means.”

In arguing that the Court should affirm the Court of Appeals’ deci-
sion to vacate his attempted manufacturing marijuana conviction, 
defendant contends that, “if ‘intent to distribute’ is an element of the 
crime of manufacturing marijuana by preparation, and the State chooses 
to allege manufacturing by preparation, then ‘with intent to distribute’ 
must also be alleged within the bill of indictment.” In light of this Court’s 
decision in Brown, 310 N.C. at 569, 313 S.E.2d at 588, that “intent to dis-
tribute is an essential element of the felony of manufacturing marijuana 
by preparation” and the fact that “preparation is included within the 
manufacturing indictment,” defendant contends that an “ ‘intent to dis-
tribute’ must also be included.” In defendant’s view, the State’s reliance 
upon the Court of Appeals’ decision in Land, 223 N.C. App. at 310-11, 733 
S.E. 2d at 592, is misplaced given that Land “involved delivery of a con-
trolled substance rather than manufacturing[.]” After conceding that the 
Court of Appeals’ logic appears to conflict with this Court’s decision in 
Montgomery, 331 N.C. at 569, 417 S.E.2d at 747, concerning the effect of 
the use of disjunctive language in indictments, defendant contends that 
this apparent error does not necessitate a decision to overturn the Court 
of Appeals’ decision in light of the Court of Appeals’ express statement 
that the language in question “d[id] not impact [its] jurisdictional analy-
sis.” As a result, given that the State chose “to word the indictment as it 
did,” defendant asserts that the Court of Appeals correctly held that “the 
jury was allowed to convict [d]efendant on a theory of manufacturing 
a controlled substance that was not supported by a valid indictment.”
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According to well-established North Carolina law, “a valid bill of 
indictment is essential to the jurisdiction of the trial court to try an 
accused for a felony.”2 State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d 
440, 443 (2015) (quoting State v. Sturdivant, 304 N.C. 293, 308, 283 
S.E.2d 719, 729 (1981) (citations omitted)). N.C.G.S. § 15A-924(a)(5) 
requires that a criminal pleading contain “[a] plain and concise factual 
statement in each count which, without allegations of an evidentiary 
nature, asserts facts supporting every element of a criminal offense and 
the defendant’s commission thereof with sufficient precision clearly to 
apprise the defendant . . . of the conduct which is the subject of the 
accusation.” N.C.G.S. § 15A-924(a)(5) (2017). Thus, “an indictment ‘must 
allege lucidly and accurately all the essential elements of the offense 
endeavored to be charged.’ ” State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 
593, 600 (citation omitted), cert. denied, 539 U.S. 985, 124 S. Ct. 44, 156 
L. Ed. 2d 702 (2003). Put another way, an indictment suffices to charge 
a defendant with a criminal offense if the defendant would be guilty of 
committing a crime if the jury found beyond a reasonable doubt that the 
defendant had acted in the manner described in the indictment. “A valid 
indictment, among other things, serves to ‘identify the offense’ being 
charged with certainty, to ‘enable the accused to prepare for trial,’ and 
to ‘enable the court, upon conviction, to pronounce [the] sentence.’ ” 
State v. Rankin, 371 N.C. 885, 886, 821 S.E.2d 787, 790 (2018) (quot-
ing State v. Saults, 294 N.C. 722, 726, 242 S.E.2d 801, 805 (1978)). The 
facial validity of an indictment “should be judged based solely upon the 
language of the criminal pleading in question without giving any con-
sideration to the evidence that is ultimately offered in support of the 
accusation contained in that pleading.” Ellis, 368 N.C. at 347, 776 S.E.2d 
at 679. “The alleged failure of a criminal pleading to charge the essential 
elements of a stated offense is an error of law that this Court reviews de 
novo.” State v. Williams, 368 N.C. 620, 622, 781 S.E.2d 268, 270 (2016) 
(citing Sturdivant, 304 N.C. at 308-11, 283 S.E.2d at 729-31). As a result, 
the ultimate issue for our consideration in this case is whether the alle-
gations contained in the indictment returned against defendant for the 
purpose of charging him with manufacturing marijuana, if sustained by 
proof, suffice to establish his guilt of the offense in question.

2. As a result of the fact that an indictment will support a conviction “of the crime 
charged therein or of a less degree of the same crime, or of an attempt to commit the 
crime so charged, or of an attempt to commit a less degree of the same crime,” N.C.G.S.  
§ 15-170 (2017), defendant’s conviction for the attempted manufacture of marijuana 
rested upon the indictment returned against him for the purpose of charging him with 
manufacturing marijuana.
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N.C.G.S. § 90-95(a)(1) makes it unlawful “[t]o manufacture, sell or 
deliver, or possess with intent to manufacture, sell or deliver, a controlled 
substance,” N.C.G.S. § 90-95(a)(1) (Supp. 2018), with “manufacture” 
being defined as including “the production, preparation, propaga-
tion, compounding, . . . or processing of a controlled substance by any 
means,” but excluding “the preparation or compounding of a controlled 
substance by an individual for his own use,” id. § 90-87(15) (2017). In 
light of the relevant statutory language, this Court held in Brown that 
“the offense of manufacturing a controlled substance does not require 
an intent to distribute unless the activity constituting manufacture is 
preparation or compounding.” Brown, 310 N.C. at 568, 313 S.E.2d at 588. 
As a result, this Court has clearly held that, to establish a defendant’s 
guilt of manufacturing a controlled substance by “preparing” or “com-
pounding” that controlled substance, the State must prove beyond a 
reasonable doubt that the defendant “prepared” or “compounded” the 
controlled substance in question with the “intent to distribute” it.

Although the State argues that the ultimate fact that the State must 
prove to establish defendant’s guilt of manufacturing a controlled sub-
stance in violation of N.C.G.S. § 90-95(a)(1) is that defendant “manufac-
tured” the controlled substance in question and that the specific manner 
in which defendant “manufactured” that controlled substance need 
not be alleged in a valid indictment, we need not determine whether 
this argument is or is not valid to properly decide this case. As we have 
already noted, the indictment returned against defendant for the purpose 
of charging him with manufacturing marijuana alleged the defendant 
“did manufacture [marijuana] . . . by producing, preparing, propagating 
and processing” it. Thus, the indictment at issue in this case alleged that 
defendant manufactured marijuana in four different ways, one of which 
required a showing of an “intent to distribute” in order for the State to 
obtain a conviction and three of which did not.

After acknowledging that certain of the ways in which defendant 
allegedly manufactured marijuana did not require proof that defendant 
acted with an “intent to distribute,” the Court of Appeals concluded that 
“it was necessary that all four of those bases were alleged with suffi-
ciency to confer jurisdiction on the trial court for the manufacturing 
charge.” Lofton, ___ N.C. App. at ___, 816 S.E.2d at 211 (emphasis omit-
ted). The result reached by the Court of Appeals with respect to this issue 
is, however, precluded by our prior indictment-related jurisprudence, 
which, as the State notes, establishes that “[t]he use of a conjunctive in 
the indictment does not require the State to prove various alternative 
matters alleged,” Montgomery, 331 N.C. at 569, 417 S.E.2d at 747 (citing 
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State v. Williams, 314 N.C. 337, 356, 333 S.E.2d 708, 721 (1985)), and 
that “[t]he use of the conjunctive form to express alternative theories 
of conviction is proper,” Birdsong, 325 N.C. at 422-23, 384 S.E.2d at 7-8 
(first citing State v. Swaney, 277 N.C. 602, 612, 178 S.E.2d 399, 405, cert. 
denied, 402 U.S. 1006, 91 S. Ct. 2199, 29 L. Ed. 2d 428 (1971); then citing 
State v. Moore, 315 N.C. 738, 743, 340 S.E.2d 401, 404 (1986) (stating that, 
while “the indictment may allege more than one purpose for the kidnap-
ping, the State has to prove only one of the alleged purposes in order 
to sustain a conviction of kidnapping”); and then citing State v. Gray, 
292 N.C. 270, 293, 233 S.E.2d 905, 920 (1977) (opining that, “[w]here 
an indictment sets forth conjunctively two means by which the crime 
charged may have been committed, there is no fatal variance between 
indictment and proof when the state offers evidence supporting only 
one of the means charged”)). In the same vein, we recently held, in a 
case in which the State alleged that “injury to personal property was 
committed against multiple entities, at least one of which is capable of 
owning property,” that the “pleading is not facially invalid.” Ellis, 368 
N.C. at 347, 776 S.E.2d at 679. Assuming, without in any way deciding, 
that a valid indictment charging that a defendant manufactured a con-
trolled substance by “preparing” or “compounding” must allege that the 
defendant acted with an intent to distribute, the indictment returned 
against defendant for the purpose of charging him with manufacturing a 
controlled substance in this case sufficed to give the trial court jurisdic-
tion to enter judgment against defendant based upon his conviction for 
manufacturing marijuana given that it also alleged that defendant manu-
factured marijuana by “producing,” “propagating,” and “processing” it.

Although both the Court of Appeals and defendant assert that a 
decision to uphold the facial validity of the indictment returned against 
defendant for the purpose of charging him with manufacturing mari-
juana would allow the jury “to convict [d]efendant on a theory of man-
ufacturing a controlled substance that was not supported by a valid 
indictment,” Lofton, ___ N.C. App. at ___, 816 S.E.2d at 211, this concern 
rests upon a failure to recognize the difference between a challenge to 
the facial validity of an indictment, which raises a jurisdictional issue, 
and a challenge to the trial court’s instructions, which does not. Simply 
put, the concern expressed by the Court of Appeals and defendant is 
properly raised by challenging the trial court’s decision to instruct the 
jury that it could convict defendant on the basis of a theory not sup-
ported by the indictment rather than on the basis of a challenge to the 
facial validity of the indictment. However, given that the issue before 
us in this case is whether the indictment returned against defendant for 
the purpose of charging him with manufacturing marijuana was fatally 
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defective rather than whether the trial court erroneously instructed the 
jury on the basis of a theory that had not been alleged in the relevant 
indictment, the concern expressed by both the Court of Appeals and 
defendant has no bearing upon the proper resolution of the issue that is 
before us in this case.

Thus, for all of these reasons, we hold that the indictment returned 
against defendant for the purpose of charging him with manufacturing 
marijuana was not fatally defective and that the Court of Appeals erred 
by reaching a contrary conclusion. As a result, the Court of Appeals’ 
decision is reversed and this case is remanded to the Court of Appeals 
for consideration of defendant’s challenge to the sufficiency of the evi-
dence to support his attempted manufacturing marijuana conviction.

REVERSED AND REMANDED.

Justice DAVIS did not participate in the consideration or decision 
of this case.
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STATE OF NORTH CAROLINA
v.

TIMOTHY GLEN MILLS

No. 526A13-2

Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the unpublished deci-
sion of a divided panel of the Court of Appeals, ___ N.C. App. ___, 813 
S.E.2d 478 (2018), reversing an order denying defendant’s motion for 
appropriate relief entered on 13 September 2016 by Judge Marvin P. 
Pope, Jr. in Superior Court, McDowell County, and remanding for a new 
trial. Heard in the Supreme Court on 8 April 2019.

Joshua H. Stein, Attorney General, by Sherri Horner Lawrence, 
Assistant Attorney General, for the State-appellant. 

N.C. Prisoner Legal Services, Inc., by Mary E. McNeill, for 
defendant-appellee.

PER CURIAM.

AFFIRMED.

Justice DAVIS did not participate in the consideration or decision 
of this case.
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STATE OF NORTH CAROLINA 
v. 

WILLOUGHBY HENEREY MUMMA 

No. 90PA18

Filed 10 May 2019

1. Evidence—photographs—reviewed in jury room—no prejudi-
cial error

While the trial court erred in a domestic second-degree mur-
der prosecution by allowing the jury to examine in the jury room 
without defendant’s consent 179 photographs that had been admit-
ted into evidence, that error was not prejudicial given the exten-
sive evidence of defendant’s guilt and the weakness of defendant’s 
claim of self-defense when considered in conjunction with the other 
evidence in the record. The relevant inquiry was not the impact of 
the photographs on the jury, but whether viewing the photographs 
in the jury room adversely affected defendant’s chances for a more 
favorable outcome at trial.

2. Criminal Law—self-defense—aggressor instruction
There was no plain error in a trial court giving an aggressor 

instruction in a domestic second-degree murder prosecution in 
which defendant claimed self-defense. Defendant’s claim rested 
on his otherwise unsupported testimony and the record contained 
ample justification for questioning the credibility of defendant’s 
account of events. 

Justice DAVIS did not participate in the consideration or decision 
of this case.

Justice EARLS concurring part and dissenting in part.

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a divided 
decision of the Court of Appeals, ___ N.C. App. ___, 811 S.E.2d 215 
(2018), finding no prejudicial error upon appeal from a judgment entered 
on 10 June 2016 by Judge Marvin P. Pope, Jr. in Superior Court, Swain 
County. Heard in the Supreme Court on 4 March 2019.

Joshua H. Stein, Attorney General, by Sherri Horner Lawrence, 
Assistant Attorney General, for the State.
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Meghan Adelle Jones for defendant-appellant.

ERVIN, Justice.

The issues before us in this case concern whether the Court of 
Appeals erred by determining that the trial court did not commit prej-
udicial error by allowing the jury, without the consent of the parties, 
to review certain photographs that had been admitted into evidence in 
the jury room and did not commit plain error by instructing the jury 
concerning the effect of a determination that defendant Willoughby 
Henerey Mumma was the “aggressor” upon defendant’s right to act in 
self-defense. After carefully considering the record in light of the appli-
cable law, we hold that defendant was not prejudiced by the trial court’s 
decision to allow the jury to review the photographs in the jury room 
without his consent and that the trial court’s decision to include an 
“aggressor” instruction in its discussion of the law of self-defense did 
not constitute plain error. As a result, we modify and affirm the decision 
of the Court of Appeals.

I.  Factual Background

A.  Substantive Facts

On 9 November 2011, defendant lived with his wife, Amy Chapman, 
and her fifteen-year-old son, Christopher Robinson. At approximately 
5:30 p.m. on that date, when Mr. Robinson came home after visiting 
his girlfriend following school, he discovered that defendant and his 
mother were consuming Clonopin and drinking alcohol. Between 8:00 
and 8:30 p.m., Ms. Chapman got a ride to the store, where she purchased  
more alcohol.

From 8:11 until 8:21 p.m., defendant had a text message exchange 
with his friend, Dewayne Bradley, during which defendant stated that:

Defendant: Im goin 2 kil her.

Mr. Bradley: Please dont.

Defendant: Im goin 2 I cant take.

Mr. Bradley: Man just walk down the road.

Defendant: Do u have ne lime?

Mr. Bradley: Noooooo just chill.

Defendant: No Im over it I cant take no more I luv u bro.
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Mr. Bradley: Please lessen to me.

Defendant: Im sorry I have 2.

Mr. Bradley: Man, Ill come and get 2morr my word.

Defendant: Line wil get rid of the body.

Subsequently, Ms. Chapman purchased additional pills from an acquain-
tance who came to the residence in which she, defendant, and Mr. 
Robinson resided.

At approximately 9:45 p.m., Mr. Robinson awoke; heard an argu-
ment between defendant and Ms. Chapman; entered their bedroom, in 
which the couple was sitting adjacent to each other on the bed; urged 
them to stop arguing; and then went back to bed himself. Defendant 
claimed that, later on the same evening, Ms. Chapman, who had taken a 
shower while he was still sitting on the bed, emerged from the bathroom 
with a knife and attacked him with it. After gaining control of the knife, 
defendant stabbed Ms. Chapman to death.

The next morning, defendant sent several text messages to Mr. 
Bradley in which he requested Mr. Bradley to drive Mr. Robinson to 
school. After Mr. Bradley and his wife, who was driving the couple’s 
vehicle, arrived, Mr. Bradley entered the house. At that time, defendant 
showed Mr. Bradley the body of Ms. Chapman, which was lying on the 
floor of a closet in the bedroom that the two of them had shared. Upon 
seeing Ms. Chapman’s body, Mr. Bradley quickly left the residence, reen-
tered his vehicle, and told his wife and Mr. Robinson to lock the doors to 
prevent defendant from accessing the vehicle. After his wife had driven 
away from the residence, Mr. Bradley informed Mr. Robinson that his 
mother was dead and called for emergency assistance. Defendant, who 
had entered the woods behind the residence, was taken into custody at 
approximately 5:18 p.m.

B.  Procedural History

1.  Trial Court Proceedings

On 22 November 2011, the Swain County grand jury returned a bill 
of indictment charging defendant with first-degree murder. The charge 
against defendant came on for trial before Judge Marvin P. Pope, Jr., 
and a jury at the 23 May 2016 criminal session of the Superior Court, 
Swain County. At least one hundred and seventy-nine photographs 
were admitted into evidence during the trial, all but one of them with-
out any objection from defendant. At the conclusion of the trial, the 
trial court, without any objection from defendant, instructed the jury 
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concerning the issue of self-defense. On a number of occasions during 
its self-defense instruction, the trial court stated that defendant would 
not be excused of murder or manslaughter on self-defense grounds if he  
“was the aggressor with the intent to kill or inflict serious bodily harm 
upon the deceased.”

While the jury deliberated, it sent a note to the trial court in which 
it requested “Evidence – ALL PHOTOS PLEASE.” After noting that “it’s 
in the Court’s discretion,” defendant’s trial counsel objected to allowing 
the jury to review the photographs in the jury room and stated his pref-
erence “for [the jurors] to rely on the testimony and recollection.” The 
trial court responded that, “In my discretion, I’m going to allow them to 
have all the photographs that have been introduced into evidence” and 
then had the photographs delivered to the jury room.

After it had deliberated for approximately two hours, the jury sent 
the trial court a note indicating that it was divided eleven to one and was 
unable to reach a verdict. In response to the jury’s note, and at defen-
dant’s request, the trial court instructed the jury in accordance with the 
United States Supreme Court’s decision in Allen v. United States, 164 
U.S. 492, 501-02, 17 S. Ct. 154, 157, 41 L. Ed. 528, 530-31 (1896). Following 
further deliberations, the jury returned a verdict convicting defendant 
of second-degree murder. Based upon the jury’s verdict, the trial court 
entered a judgment sentencing defendant to a term of 180 to 225 months 
imprisonment. Defendant noted an appeal to the Court of Appeals from 
the trial court’s judgment.

2.  Appellate Proceedings

In seeking relief from the trial court’s judgment before the Court of 
Appeals, defendant contended that the trial court had “violated a statu-
tory mandate or committed plain error by giving erroneous jury instruc-
tions on self-defense” and “erred by sending inflammatory photographs 
of the decedent’s body to the jury deliberation room.” State v. Mumma, 
___ N.C. App. ___, ___, 811 S.E.2d 215, 218 (2018). In determining that 
“the trial court did not err in instructing the jury on the aggressor doc-
trine where sufficient evidence supported the instruction,” id. at ___, 
811 S.E.2d at 220, the Court of Appeals noted that the “DVD recording of 
defendant’s 10 November 2011 interview with law enforcement officers 
[that] was played for the jury in which he described how [Ms. Chapman] 
came at him with the knife, he took the knife away from her, and pro-
ceeded to get on top of her and stab her in the neck and then in the eye” 
showed that “defendant became the aggressor after he gained control 
of the knife and then proceeded to get on top of [Ms. Chapman] and 
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stab her,” id. at ___, 811 S.E.2d at 219. Despite defendant’s testimony 
that Ms. Chapman “kept trying to regain control of the knife,” the Court 
of Appeals noted that “defendant not only maintained control of the 
knife throughout the remainder of the fight, but he also continued  
the fight until [Ms. Chapman] was killed.” Id. at ___, 811 S.E.2d at 219. In 
view of the fact that defendant “had no visible injuries aside from a few 
scratches” while Ms. Chapman sustained multiple serious wounds and 
the fact that “defendant sent multiple text messages stating he was going 
to kill” Ms. Chapman, the Court of Appeals concluded that there was 
“sufficient evidence from which a jury could find that defendant was the 
aggressor.” Id. at ___, 811 S.E.2d at 220.

In addition, the Court of Appeals held, in reliance upon this Court’s 
decision in State v. Cunningham, 344 N.C. 341, 364, 474 S.E.2d 772, 783 
(1996) (stating that, “[a]lthough the defendant did not object to the send-
ing of the exhibits to the jury room, he did not consent to it as required 
by the statute”; however, “[i]n light of the strong evidence against the 
defendant, letting the jury have these items of evidence in the jury room 
could not have affected the outcome”), that, even if sending the photo-
graphic exhibits to the jury room constituted error, any such error “was 
harmless where defendant has failed to establish that he was prejudiced 
in light of the overwhelming evidence of [his] guilt.” Mumma, ___ N.C. 
App. at ___, 811 S.E.2d at 221. In reaching this conclusion, the Court of 
Appeals determined that “the photographs of the injuries . . . were . . . 
relevant to show the type, severity, and number of injuries sustained 
by the deceased,” “the extent and nature of her injuries,” and “the loca-
tion and position — inside a closet — in which she was found by law 
enforcement” officers, with these photographs constituting “the best 
evidence to help illustrate the responding officers’ testimony.” Id. at ___, 
811 S.E.2d at 221. After noting that defendant had failed to object to the 
admission of the photographs that the jury viewed in the jury room into 
evidence, the Court of Appeals held that defendant “has not established 
how he was prejudiced by the trial court’s decision to allow the jurors 
to review photographic exhibits which they had already seen” given that 
the record contained “more than sufficient evidence for a jury to find 
beyond a reasonable doubt that defendant committed second-degree 
murder and did not act in self-defense,” including the expert testimony of 
the pathologist who testified for the State, defendant’s own testimony, 
and the text messages that defendant had sent to Mr. Bradley. Id. at ___, 
811 S.E.2d at 221.1 

1. The Court of Appeals also held that the trial court did not err by failing to inter-
vene ex mero motu during the State’s closing argument; however, this issue has not been 
brought forward for our consideration. Mumma, ___ N.C. App. at ___, 811 S.E.2d at 223.
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Judge Arrowood filed a dissenting opinion in which he stated that 
he would have held that “defendant has met his burden of establish-
ing there is a reasonable possibility that,” had the photographs of Ms. 
Chapman’s body not been sent to the jury room without defendant’s con-
sent, a different result would have been reached at trial. Id. at ___, 811 
S.E.2d at 223-24 (Arrowood, J., dissenting). In support of this determina-
tion, Judge Arrowood

consider[ed] the circumstances of this case in their 
entirety, including: the large number of photographs (179), 
the fact that many of the photographs were graphic, the 
fact that only the photographic evidence was taken to 
the jury room, the fact that the improper photographs 
were in the jury room for almost the entire deliberation, 
and, particularly noteworthy, the facts that the jury was 
deadlocked . . . and that the court provided instructions 
and verdict sheets to the jury with various options to find 
defendant guilty[.]

Id. at ___, 811 S.E.2d at 223-24. As a result, Judge Arrowood would have 
awarded defendant a new trial.

After defendant’s appellate counsel was unable to obtain written 
authorization from defendant to file a timely notice of appeal from the 
Court of Appeals’ decision based upon Judge Arrowood’s dissent or a 
timely petition seeking discretionary review of the Court of Appeals’ 
decision, defendant filed a petition seeking the issuance of a writ of 
certiorari by this Court authorizing review of the Court of Appeals’ 
opinion on 26 May 2018. In seeking further review before this Court, 
defendant contended that the record provided ample justification for 
a finding that the trial court’s decision to allow the photographs that 
had been admitted into evidence to be reviewed in the jury room over 
defendant’s objection constituted prejudicial error and that the Court of 
Appeals’ decision to the contrary would have ordinarily been reviewable 
on the basis of Judge Arrowood’s dissent and, in addition, argued that  
the Court of Appeals’ decision to affirm the trial court’s instructions  
to the jury with respect to the “aggressor” issue conflicted with prior 
decisions of this Court and involved significant legal principles. The 
State, on the other hand, argued that the Court should deny defendant’s 
certiorari petition on the grounds that defendant had failed to adequately 
document his explanation for failing to note an appeal from or seek dis-
cretionary review of the Court of Appeals’ decision in a timely manner, 
that the Court of Appeals had correctly held that the trial court’s deci-
sion to allow the jury to review the photographs that had been admitted 
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into evidence at trial in the jury room during its deliberations did not 
prejudice defendant’s chances for a more favorable outcome at trial, and 
that the trial court did not err, much less commit plain error, in instruct-
ing the jury concerning the “aggressor” doctrine. The Court allowed 
defendant’s certiorari petition on 7 June 2018.

II.  Legal Analysis

A.  Allowing Review of the Exhibits in the Jury Room

[1] In seeking to persuade us to reverse the Court of Appeals’ decision, 
defendant begins by contending that the Court of Appeals erred in deter-
mining that the trial court’s decision to allow the members of the jury to 
review the photographs that had been admitted at trial in the jury room 
during its deliberations over defendant’s objection did not constitute 
prejudicial error. Arguing in reliance upon State v. Poe, 119 N.C. App. 
266, 274-75, 458 S.E.2d 242, 247-48, disc. rev. denied, 341 N.C. 423, 461 
S.E.2d 765 (1995), in which the Court of Appeals determined that the 
jury’s review of a witness statement in the jury room without the consent 
of all parties constituted prejudicial error, defendant contends that the 
photographs at issue in this case “may well have caused the jury to give 
greater weight to the State’s version of” whether defendant acted in self-
defense given that a side-by-side comparison of the photographs of the 
injuries sustained by defendant and Ms. Chapman would have tended to 
persuade the jury that defendant did not deserve to be acquitted on the 
grounds of self-defense. Defendant juxtaposes N.C.G.S. § 15A-1233(b), 
which permits juries, “with consent of all parties,” to “take to the jury 
room exhibits and writings which have been received in evidence,” with 
N.C.G.S. § 15A-1233(a), which allows the jury to review items that have 
been admitted into evidence in the courtroom regardless of whether the 
parties agree to such a review, and contends that these statutory provi-
sions make it clear that the “inspection of evidence in the jury room is 
categorically different from inspection in the courtroom.” In addition, 
defendant contends that our decision concerning whether the inspec-
tion of evidence in the jury room in the absence of consent from both 
parties constitutes prejudicial error should be informed by N.C.G.S.  
§ 8C-1, Rule 403, which prohibits the admission of evidence when the 
probative value of that evidence is outweighed by the danger of unfair 
prejudice, with the application of that standard tending to indicate that 
the presence of the photographs that had been admitted into evidence, 
forty-one of which depict Ms. Chapman’s corpse, for nearly three hours 
in the jury room “likely inflamed the jury’s emotions” and led it to decide 
the case on an improper basis.
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The State, on the other hand, asserts that any error that the trial 
court may have committed in allowing the jury to review the pho-
tographs that were admitted into evidence in the jury room without 
defendant’s consent was harmless, with this contention resting, in part, 
upon the text messages that defendant sent to Mr. Bradley before Ms. 
Chapman’s death, defendant’s admission that he was able to obtain and 
keep control of the knife with which he stabbed Ms. Chapman, and the 
“very minor injuries” that defendant sustained in comparison to the mul-
tiple, severe injuries that defendant inflicted upon Ms. Chapman. The 
State notes, among other things, that defendant objected to only one 
of the photographs that was admitted into evidence and that the trial 
court allowed the jury to review in the jury room and that the photo-
graphs that the jury reviewed in the jury room in accordance with the 
trial court’s decision were “relevant, illustrative, and non-inflammatory.” 
Finally, the State points out that Poe, 119 N.C. App. 266, 458 S.E.2d 242, 
is not binding upon this Court and can, in any event, be distinguished 
from this case on the grounds that the photographs in this case, unlike 
the obviously incriminating witness statement at issue in Poe, did not 
“suggest a verdict” and instead “depicted what was shown in them and 
[were] not subject to any additional interpretation or inferences.”

N.C.G.S. § 15A-1233(b) provides, in pertinent part, that, “[u]pon 
request by the jury and with consent of all parties, the judge may in his 
discretion permit the jury to take to the jury room exhibits and writings 
which have been received in evidence.” N.C.G.S. § 15A-1233(b) (2017). 
This Court has held that permitting juries to take evidence to the jury 
room without the consent of the parties constitutes error. Cunningham, 
344 N.C. at 364, 474 S.E.2d at 783 (assuming that the trial court erred by 
sending certain exhibits into the jury room for the jury’s review when 
the defendant, who did not object, “did not consent to it as required 
by the statute”); State v. Cannon, 341 N.C. 79, 83, 459 S.E.2d 238, 241 
(1995) (holding that the trial court erred by allowing the jury to review 
evidence in the jury room without the consent of all parties); State  
v. Huffstetler, 312 N.C. 92, 114, 322 S.E.2d 110, 124 (1984) (noting that 
this Court in State v. Barnett, 307 N.C. 608, 621, 300 S.E.2d 340, 347 
(1983), in dicta, “interpreted [N.C.G.S. § 15A-1233(b)] to mean that the 
consent of all parties is required before the jury may take evidence to 
the jury room”), cert. denied, 471 U.S. 1009, 105 S. Ct. 1877, 85 L. Ed. 2d 
169 (1985). In evaluating whether defendant was prejudiced by the trial 
court’s erroneous decision to allow the members of the jury to review 
items that had been introduced into evidence in the jury room without 
his consent, we examine whether “there is a reasonable possibility that, 
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had the error in question not been committed, a different result would 
have been reached,” N.C.G.S. § 15A-1443(a) (2017), with “[t]he burden 
of showing such prejudice under this subsection [placed] upon the 
defendant,” id.; see also Huffstetler, 312 N.C. at 114-15, 322 S.E.2d at 
124 (determining that the defendant had not met his burden of showing 
prejudice pursuant to N.C.G.S. § 15A-1443(a) when “[t]he photographs 
in question had been previously admitted into evidence and shown to 
the jury”; the trial court could, in its discretion, have allowed the jury 
to examine the photographs “closely and at length in the courtroom” 
pursuant to N.C.G.S. § 15A-1233(a); and “[o]ther evidence . . . linking the 
murder with the defendant was circumstantial, but compelling”). After 
carefully reviewing the record, we hold that, while the trial court erred 
by allowing the jury to examine the photographs that had been admitted 
into evidence in the jury room without defendant’s consent, that error 
was not prejudicial given the extensive evidence of defendant’s guilt and 
the weakness of defendant’s claim of self-defense when considered in 
conjunction with the other evidence contained in the record.

We begin our analysis by noting that the extent, if any, to which any 
of the photographs in question were erroneously admitted into evidence 
in violation of N.C.G.S. § 8C-1, Rule 403 is irrelevant to the proper resolu-
tion of the prejudice issue. All but one of the photographs upon which 
defendant’s claim relies were admitted into evidence and published to 
the jury without objection. In view of the fact that all of the photographs 
that the trial court allowed the jury to review in the jury room with-
out defendant’s consent were admitted into evidence and the fact that 
defendant has not challenged the trial court’s decision to admit any of 
these photographs into evidence on appeal, we are necessarily required 
to assume that these photographs were properly admitted into evidence 
and to focus our prejudice analysis solely upon whether there is any 
reasonable possibility that the outcome of defendant’s trial would have 
been different if, rather than erroneously allowing jurors to see these 
photographs in the jury room, the trial court had either refused to allow 
the jury to review these photographs at all, forcing the jury to rely upon 
their review of these photographs earlier in the trial, or allowed the jury 
to examine the photographs in open court. In other words, the relevant 
issue for prejudice purposes is not the impact of the photographs them-
selves upon the jury’s deliberations; instead the relevant issue is whether 
it is reasonably possible that the fact that the jury had an opportunity 
to review the photographs in the jury room, separate and apart from 
any inherent impact that those photographs may have had, adversely 
affected defendant’s chances for a more favorable outcome at trial.
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As defendant correctly notes, the central issue before the jury at 
trial was whether defendant did or did not act in self-defense when he 
killed Ms. Chapman. In arguing that the trial court’s erroneous decision 
to allow the jury to review the photographs that had been admitted into 
evidence in the jury room without his consent prejudiced him, defen-
dant argues that the lengthy period of time that the jury was allowed to 
have photographs of the injuries that were inflicted upon Ms. Chapman’s 
body and photographs of the relatively minor injuries that were inflicted 
upon him in its possession in the jury room could easily have led the 
jury to reject his self-defense claim when another jury that did not have 
access to these photographs in the jury room would have accepted it. 
We do not find this argument persuasive.

Aside from the fact that the jury had already seen the crime scene 
and autopsy photographs of Ms. Chapman and the photographs depict-
ing defendant after he had been taken into custody during defendant’s 
trial, the undisputed evidence tends to show that defendant inflicted 
severe injuries upon Ms. Chapman while sustaining only minor injuries 
himself. For example, Detective Daniel Iadonisi of the Cherokee Indian 
Police Department testified that Ms. Chapman had “wounds . . . on her 
face, her neck area, both sides of her neck . . . on the top of her head and 
. . . on her back,” while Sam Davis, M.D., a pathologist who autopsied 
Ms. Chapman’s body, told the jury that Ms. Chapman “appeared to have 
sustained fatal sharp instrument wounds of the neck and face,” includ-
ing “two separate . . . lacerations of the skin . . . from the neck across the 
shoulder blade” that were “likely to have been delivered from the back”; 
a hematoma on the top of her head caused by “a forceful injury delivered 
to the body”; “a 3.3 centimeter stab wound to the right lateral neck” and 
a “stab wound of [the] left anterior neck,” either of which would, “if not 
treated within minutes,” have caused her to bleed to death; and a “poten-
tially fatal” “stab injury of the right eye with perforation of the globe.” As 
a result, the record contained extensive evidence describing the nature 
and severity of Ms. Chapman’s injuries separate and apart from the pho-
tographs that the jury was allowed to reexamine in the jury room.

On the other hand, Detective Sean Birchfield of the Cherokee 
Indian Police Department, who took the photographs of defendant that 
were admitted into evidence, testified that he saw some scratches on 
defendant’s arms and legs and “a small cut” on the palm of defendant’s 
hand close to his pinky finger on the day after Ms. Chapman was killed. 
Similarly, Mr. Bradley testified that, when he saw defendant on the 
morning following the killing, defendant had “a few cuts” and “a couple 
scratches” on his hands. Finally, defendant answered in the negative 
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when asked on cross-examination, “You didn’t need any medical treat-
ment?” and “You didn’t need stitches?” Simply put, it is difficult for us to 
see how any comparison of the photographs depicting the injuries that 
Ms. Chapman and defendant sustained that the jury made in the jury 
room would have added much to the impact of the extensive evidence 
that the jury heard and saw concerning that subject in the courtroom.

In addition to the relative severity of the injuries that Ms. Chapman 
and defendant sustained, the record contains extensive additional evi-
dence tending to undercut defendant’s claim of self-defense. In addition 
to opining that the wounds to Ms. Chapman’s back had been inflicted 
from the rear, Dr. Davis testified that the injuries to Ms. Chapman’s hands 
were not “consistent with fighting” and were instead consistent “with 
being struck.” According to Dr. Davis, the wounds to Ms. Chapman’s 
hands were “defensive wounds” that had a “textbook appearance of 
being struck in a defensive posture,” injuries that led Dr. Davis to “con-
clude that she was not striking, but rather being struck.” In addition, 
Agent Van Williams of the State Bureau of Investigation testified that 
defendant sent a series of text messages to Mr. Bradley during the final 
hours before the killing in which defendant stated that “Im goin 2 kil 
her,” that “Im goin 2 I cant take,” that “Im over it I cant take no more,” 
that obtaining lime would help him dispose of the body, that he wanted 
to obtain that substance from Mr. Bradley, and, when Mr. Bradley 
pleaded with him not to kill Ms. Chapman, defendant responded, “Im 
sorry I have 2.” Finally, defendant testified that, “[f]rom initial con-
tact with the knife,” which he claimed to have grabbed to prevent Ms. 
Chapman from stabbing him in the face, “I never let go of it,” and that, 
despite the fact that Ms. Chapman was still holding the handle of the 
knife when he grabbed it, “when we fell before we both hit the ground, 
I had possession of the whole thing.” In view of the fact that the only 
evidence tending to show that defendant acted in self-defense was his 
own testimony, which the jury had an ample basis for disbelieving,  
and the “strong evidence against the defendant,” we conclude that “let-
ting the jury have [the photographs] in the jury room could not have 
affected the outcome of the trial.” Cunningham, 344 N.C. at 364, 474 
S.E.2d at 783 (citing Huffstetler, 312 N.C. 92, 322 S.E.2d 110).

Admittedly, the jury was allowed to view numerous photographs 
in the jury room. However, only forty-one of the one hundred and  
seventy-nine photographs that were admitted into evidence depicted Ms. 
Chapman’s body in any way, and the jury had already had an opportunity 
to examine these photographs in the courtroom. In addition, while the 
jury did inform the trial court during its deliberations that it was unable 
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to reach a unanimous verdict, the trial court had already allowed the 
jury to review the photographs that had been admitted into evidence in 
the jury room when the jury conveyed this message to the trial court. 
Moreover, the fact that the record contains evidence tending to show 
that Ms. Chapman engaged in violent conduct on other occasions pro-
vides limited support for defendant’s claim of self-defense in light of the 
extensive evidence, viewed in its entirety, outlined earlier in this opin-
ion. Finally, defendant’s contention to the contrary notwithstanding, his 
reliance upon self-defense in his effort to obtain an acquittal does not 
change the overall nature of the prejudice-related inquiry that we are 
required to make with respect to this issue, which, under our decisional 
law, necessarily focuses upon a determination of the reasonableness 
of the possibility that the jury would have found that defendant acted 
in self-defense in light of all of the relevant evidence rather than upon 
the nature of defendant’s defense. As a result, given the strength of the 
evidence tending to show that defendant did not act in self-defense, the 
relative complexity of the trial court’s instructions to the jury, the jury’s 
decision to convict defendant of a lesser included offense, and the fact 
that the photographs about which defendant complains had already 
been delivered to the jury room when the jury claimed to be unable to 
reach a unanimous verdict, we hold that it is not reasonably possible 
that the jury would have returned a verdict more favorable to defen-
dant had the trial court not allowed the jury to review the photographs  
that had been admitted into evidence and that its members had already 
seen during the course of defendant’s trial in the jury room during the 
jury’s deliberations and affirm the Court of Appeals’ determination to 
the same effect.

B.  “Aggressor” Instruction

[2] Secondly, defendant contends that the Court of Appeals erred by 
unanimously determining that the trial court did not err “by instruct-
ing the jury that self-defense was not available to [defendant] if he was 
the aggressor.” According to defendant, “no evidence was introduced 
showing that he was the aggressor,” with an aggressor for self-defense 
purposes being one who “aggressively and willingly enter[s] into the 
fight without legal excuse or provocation,” quoting State v. Norris, 303 
N.C. 526, 530, 279 S.E.2d 570, 572 (1981). We do not believe that defen-
dant is entitled to relief from the trial court’s judgment on the basis of  
this contention.

At trial, defendant testified that he was sitting on the bed when Ms. 
Chapman, who outweighed him by thirty to forty pounds, rushed at him 
with a knife, pulled him back down to the floor after they had fallen, and, 
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as defendant attempted to rise, bit and punched him in an effort to recover 
the knife that defendant had taken from her. Defendant claimed that he 
stabbed Ms. Chapman to death because he “had to end that fight [given 
that s]he was trying to get the knife back.” Based upon this testimony, 
defendant claims that Ms, Chapman was the aggressor for purposes of 
the confrontation that led to her death and that the Court of Appeals 
erred by upholding the trial court’s decision to include an “aggressor” 
instruction in describing the law of self-defense on the grounds that the 
evidence that defendant took the knife from Ms. Chapman and the text 
messages that defendant sent to Mr. Bradley “provid[ed] sufficient evi-
dence from which a jury could find that defendant was the aggressor,” 
quoting Mumma, ___ N.C. App. at ___, 811 S.E.2d at 220.

In defendant’s view, the Court of Appeals “conducted the wrong 
analysis” in upholding the trial court’s decision to give an “aggressor” 
instruction given that a person who is not the initial aggressor can only 
attain aggressor status if the initial aggressor has abandoned the fight 
and communicated that fact to his or her opponent, citing State v. Wynn, 
278 N.C. 513, 519, 180 S.E.2d 135, 139 (1971), and Cannon, 341 N.C. at 82, 
459 S.E.2d at 240-41. According to defendant, the Court of Appeals’ error 
rested, at least in part, upon its failure to “interpret [the evidence] in the 
light most favorable to the defendant” in deciding whether the delivery 
of an “aggressor” instruction was appropriate, citing State v. Holloman, 
369 N.C. 615, 625, 799 S.E.2d 824, 831 (2017). As result, defendant urges 
us to hold that the trial court erred by delivering an “aggressor” instruc-
tion and to remand this case to the Court of Appeals to conduct the 
required prejudice analysis or, in the alternative, to determine that the 
multiple references to the possibility that defendant was the “aggressor” 
in the trial court’s self-defense instructions “had a probable impact on 
the jury’s finding that the defendant was guilty,” citing State v. Lawrence, 
365 N.C. 506, 517, 723 S.E.2d 326, 334 (2012).

The State, on the other hand, contends that “[t]he Court of Appeals 
properly reviewed for plain error the trial court’s jury instruction on the 
aggressor doctrine where defendant did not object to the instruction and 
the trial evidence more than supported it.” In the State’s view, “[a]bsent 
the aggressor instruction, there is not a reasonable probability that the 
jury would have found that defendant acted in self-defense” given addi-
tional factors that had to be considered in determining whether defen-
dant acted in self-defense and the strength of the State’s evidence that 
defendant did not kill Ms. Chapman to protect himself from death or 
great bodily injury. In light of defendant’s testimony that he had control of 
the knife from virtually the instant that Ms. Chapman initially attempted 
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to stab him, Dr. Davis’s testimony that certain of Ms. Chapman’s wounds 
were defensive in nature and that certain other wounds that she had 
sustained had been inflicted upon her from the rear, the evidence con-
cerning the disparity in the severity of the wounds that Ms. Chapman 
and defendant sustained, and the text messages that defendant sent to 
Mr. Bradley, the State contends that “[d]efendant has failed to establish 
error, much less plain error,” in challenging the trial court’s decision to 
deliver an “aggressor” instruction when describing the law applicable  
to defendant’s claim to have acted in self-defense.

A trial court’s jury instructions should be “a correct statement of the 
law and . . . supported by the evidence.” State v. Conner, 345 N.C. 319, 
328, 480 S.E.2d 626, 629 (citation omitted), cert. denied, 522 U.S. 876, 
118 S. Ct. 196, 139 L. Ed. 2d 134 (1997).2 The trial court instructed the 
jury that:

The defendant would be excused of first degree 
murder and second degree murder on the ground of self-
defense if, first, the defendant believed that it was neces-
sary to kill the victim in order to save the defendant from 
death or great bodily harm.

And second, the circumstances, as they appeared to 
the defendant at the time, were sufficient to create such a 
belief in the mind of the person of ordinary firmness.

In determining the reasonableness of the defendant’s 
belief, you should consider the circumstances as you 
find them to have existed from the evidence, including 
the size, age, and strength of the defendant, as compared 
to the victim, the fierceness of the assault, if any, upon 
the defendant; whether the victim had a weapon in the 

2. Although we have not addressed defendant’s challenge to the sufficiency of the 
evidence to support the delivery of an “aggressor” instruction on the merits, we do observe 
that, while defendant is correct in noting that the trial court should view the evidence in 
the light most favorable to the defendant in determining whether a defendant is entitled 
to the delivery of an instruction concerning an affirmative defense, Holloman, 369 N.C. 
at 625, 799 S.E.2d at 831, this principle does not apply to the determination of whether  
the trial court erred by addressing the “aggressor” doctrine in the course of instructing the 
jury concerning the law of self-defense. In determining whether a self-defense instruction 
should discuss the “aggressor” doctrine, the relevant issue is simply whether the record 
contains evidence from which the jury could infer that the defendant was acting as an 
“aggressor” at the time that he or she allegedly acted in self-defense. Cannon, 341 N.C. at 
82-83, 459 S.E.2d at 241 (stating that “the evidence in this case permits the inference that 
defendant was the aggressor at the time he shot the victim”).
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victim’s possession, and the reputation, if any, of the vic-
tim for danger and violence.

The defendant would not be guilty of any murder or 
manslaughter if the defendant acted in self-defense, and if 
the defendant was not the aggressor in provoking the fight 
and did not use excessive force under the circumstances.

One enters a fight voluntarily if one uses toward one’s 
opponent abusive language, which, considering all of the 
circumstances, is calculated and intended to provoke  
a fight.

If the defendant voluntarily and without provocation 
entered the fight, the defendant would be considered the 
aggressor, unless the defendant thereafter attempted to 
abandon the fight and gave notice to the deceased that 
the defendant was doing so. In other words, a person who 
uses a defensive force is justified if the person withdraws 
in good faith from physical contact with the person who 
was provoked and indicates clearly that he desires to 
withdraw and terminate the use of force, but the person 
who was provoked continues or resumes the use of force.

A person is also justified in using defensive force 
when the force used by the person who was provoked is 
so serious that the person using defensive force reason-
ably believes that he was in imminent danger of death or 
serious bodily harm.

The person using defensive force had no reasonable 
means to retreat, and the use of force likely to cause 
death or serious bodily harm was the only way to escape 
the danger.

The defendant is not entitled to the benefit of self-
defense if the defendant was the aggressor with the intent 
to kill or inflict serious bodily harm upon the deceased.

Although defendant has contended on appeal that the record evidence 
did not support the trial court’s decision to instruct the jury concerning 
the effect of a determination that defendant was the “aggressor” at the 
time that he killed Ms. Chapman, he did not object to the delivery of an 
“aggressor” instruction at trial, thereby waiving his right to challenge the 
delivery of the “aggressor” instruction on appeal. N.C. R. App. P. 10(a)(2) 
(providing that “[a] party may not make any portion of the jury charge 
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or omission therefrom the basis of an issue presented on appeal unless 
the party objects thereto before the jury retires to consider its verdict, 
stating distinctly that to which objection is made and the grounds of the 
objection”). On the other hand, Rule of Appellate Procedure 10(a)(4) 
provides that “[i]n criminal cases, an issue that was not preserved by 
objection noted at trial and that is not deemed preserved by rule of law  
. . . may be made the basis of an issue presented on appeal when the judi-
cial action questioned is specifically and distinctly contended to amount 
to plain error.” See Lawrence, 365 N.C. at 512, 723 S.E.2d at 330. As a 
result of defendant’s failure to object to the delivery of an “aggressor” 
instruction to the jury before the trial court, defendant is only entitled to 
argue that the delivery of the “aggressor” instruction constituted plain 
error,3 under which defendant is not entitled to an award of appellate 
relief on the basis of the alleged error unless he can “demonstrate that a 
fundamental error occurred at trial,” id. at 518, 723 S.E.2d at 334, that 
“had a probable impact on the jury’s finding that the defendant was 
guilty,” id. at 518, 723 S.E.2d at 334 (quoting State v. Odom, 307 N.C. 655, 
660, 300 S.E.2d 375, 378 (1983)).

As this Court recently stated in State v. Juarez, 369 N.C. 351, 794 
S.E.2d 293 (2016), we need not “decide whether an instruction on the 
aggressor doctrine was improper” given defendant’s failure “to suffi-
ciently demonstrate that, absent instructions on the aggressor doctrine, 
the jury would not have rejected his claim of self-defense for other rea-
sons.”4 Id. at 358-59, 794 S.E.2d at 300. Our analysis of the record shows 

3. Although defendant argued before the Court of Appeals that his challenge to 
the trial court’s decision to deliver an “aggressor” instruction was properly preserved for 
purposes of appellate review on the basis of the principle enunciated in State v. Ashe, 
314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) (observing that, “when a trial court acts con-
trary to a statutory mandate and a defendant is prejudiced thereby, the right to appeal 
the court’s action is preserved, notwithstanding defendant’s failure to object at trial”), the 
Court of Appeals rejected this argument and defendant has not brought it forward for  
our consideration.

4. Arguing in reliance upon decisions such as Virginia Electric & Power Co. v. Tillett, 
316 N.C. 73, 76, 340 S.E.2d 62, 64-65 (1986), defendant contends that, since the Court of 
Appeals declined to award relief from the trial court’s judgment on the grounds that the 
record supported the delivery of an “aggressor” instruction in this case, we should refrain 
from deciding whether any error that the trial court might have committed in instructing 
the jury concerning the “aggressor” doctrine sufficiently prejudiced defendant to consti-
tute plain error and remand this case to the Court of Appeals to enable it to make the 
necessary prejudice determination in the first instance. In view of the fact that the ulti-
mate question for our consideration with respect to the trial court’s “aggressor” instruc-
tion is whether the delivery of that instruction constituted plain error and the fact that 
plain error analysis requires a reviewing court to determine both whether error occurred, 
State v. Torain, 316 N.C. 111, 116, 340 S.E.2d 465, 468 (stating that “[a] prerequisite to our 
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that defendant sent multiple text messages to Mr. Bradley in the hours 
before Ms. Chapman’s death indicating that he wanted to kill her. In 
addition, the record contains no physical evidence tending to validate 
defendant’s otherwise unsupported claim to have acted in self-defense 
and does contain substantial physical evidence tending to undercut 
his self-defense claim including, but not limited to, the evidence that 
Ms. Chapman sustained defensive wounds to her hand, that she had 
sustained stab wounds that had been inflicted from the rear, and that 
the wounds that defendant sustained were much less severe than the 
wounds that had been inflicted upon Ms. Chapman. As a result, given 
that defendant’s claim to have acted in self-defense rested upon his oth-
erwise unsupported testimony and that the record contained ample jus-
tification for questioning the credibility of defendant’s account of the 
circumstances surrounding Ms. Chapman’s death, we cannot conclude 
that any error that the trial court might have committed in delivering an 
“aggressor” instruction when discussing the law of self-defense rose to 
the level of plain error.

III.  Conclusion

Thus, for the reasons stated above, we hold that the trial court’s 
erroneous decision to allow the jury to review the photographs that had 
already been admitted into evidence in the jury room without defen-
dant’s consent did not constitute prejudicial error and that the trial court 
did not commit plain error by including a discussion of the “aggressor” 
doctrine in its instructions to the jury concerning defendant’s claim 
to have killed his wife in the exercise of his right of self-defense. As a 
result, the Court of Appeals’ decision finding no prejudicial error in the 
proceedings leading to the entry of the trial court’s judgment is, as modi-
fied in this opinion, affirmed.

MODIFIED AND AFFIRMED.

Justice DAVIS did not participate in the consideration or decision 
of this case. 

engaging in a ‘plain error’ analysis is the determination that the instruction complained of  
constitutes ‘error’ at all”), cert. denied, 479 U.S. 836, 107 S. Ct. 133, 93 L. Ed. 2d 77 (1986), 
and, if so, whether any such error was sufficiently prejudicial to merit an award of appel-
late relief from the underlying trial court judgment, Lawrence, 365 N.C. at 516-18, 723 
S.E.2d at 333-34, we see no need to remand this case to the Court of Appeals to undertake 
the necessary prejudice inquiry.
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Justice EARLS concurring in part and dissenting in part.

I agree with the majority that Mr. Mumma cannot meet the high 
burden of showing that the jury in this case probably would have 
either remained deadlocked or acquitted him of murder if the aggres-
sor instruction had not been given, a burden he must meet because he 
did not object to the instruction at trial. State v. Lawrence, 365 N.C. 
506, 517, 723 S.E.2d 326, 334 (2012). It is particularly noteworthy that 
the Court’s basis for this conclusion is not the theory advanced by the 
State in this case, namely that defendant became the aggressor when 
he grabbed the knife from Ms. Chapman, but rather that the evidence 
of their relative physical injuries, combined with the text messages that 
Mr. Mumma sent in the hours before the fight demonstrating his state 
of mind that evening, could have led the jury to disbelieve “defendant’s 
account of the circumstances surrounding Ms. Chapman’s death” and 
reject his claim of self-defense. 

Nonetheless, I cannot agree that the trial court’s error in sending 
179 photographs, including forty-one pictures of Ms. Chapman’s dead 
body, to the jury room over defendant’s objection, and therefore in viola-
tion of N.C.G.S. § 15A-1233(b), was harmless under the lower standard 
applicable to this error, namely that “there is a reasonable possibility 
that, had the error in question not been committed, a different result 
would have been reached.” N.C.G.S. §15A-1443(a) (2017). Here, when 
the only question at issue was whether defendant acted in self-defense, 
it is entirely possible that the jury would have remained deadlocked or 
reached a different verdict if jurors had been required to view the photo-
graphs in the presence of all the parties in the courtroom, rather than in 
the privacy of the jury room.

The majority’s approach to evaluating the reasonable possibility of 
a different result is to stand in the shoes of the jury and, “after carefully 
reviewing the record,” come to a conclusion about what verdict the jury 
hypothetically would have reached if they had not been able to take the 
179 photographs into the jury room for the duration of their delibera-
tions. The majority, however, fails to take into account all the evidence 
in the record, which includes testimony that Ms. Chapman had a his-
tory of bipolar disorder and had previously stabbed Mr. Mumma in the 
arm. On another occasion Ms. Chapman threatened Mr. Mumma with 
a knife. Chapman was known to be quick to anger for no apparent rea-
son. On the night in question, not only had she consumed a considerable 
amount of Klonopin and alcohol, but she also was “raising hell” because 
Mr. Mumma wanted to leave, accused him of pursuing another woman, 
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and pushed and slapped him. Ms. Chapman’s son’s first thought upon 
seeing some blood in the bedroom was that his mother had injured Mr. 
Mumma. Given that the only issue for the jury to decide was whether 
Mr. Mumma acted in self-defense, it is entirely possible that without pro-
longed exposure to forty-one pictures of Ms. Chapman’s corpse, the jury 
would have remained deadlocked or reached a different verdict.

Also relevant to this question is the fact that the prosecutor in clos-
ing argument specifically directed the jury to take the photographs to 
the jury room with them and urged them to study the pictures showing 
Ms. Chapman’s injuries:

If he stabbed her from the back -- if he stabbed her 
from the back, what does that say? Is he really thinking 
he’s going to die? Is he grabbing for the knife? He wanted 
her dead. 

Take that photo back. I hope you do. Take it with the 
other photos. You can request any exhibit you want. But 
ask for the photo with the two dots on it. And I would love 
to put it up here, but in respect to the family, I don’t think 
they need to see their daughter, and sister, and mother 
like that. That’s why I’ve got these boards up here.

Take it back there. You’re the jury. You get to decide. 
Not me, not Mr. Mumma, not Mr. Earwood. Look at it, and 
then look at those two wounds from the lacerations. And 
if you say yeah, it shouldn’t take long. 

Grossly excessive force. Stab wound to the left throat, 
stab wound to the right neck, stab wound to the right 
neck, stab wound to the right eye. Defensive wounds, 
both right and left hands. Top of her head had a bruising 
on her brain. He had to pull back her scalp and find it. Up 
here. That’s what the red dots are on top.

This excerpt strongly suggests the photographs were key to the jury’s 
deliberations and that if the court had followed the law, the jury may 
have been less influenced by the graphic and disturbing photographs 
and instead would have, in giving due consideration to all of the evi-
dence in the case, concluded that it had a reasonable doubt as to Mr. 
Mumma’s culpability for murder.

In other cases in which it is uncertain what happened in the jury 
room or impossible to guess what “might have been,” prejudice to the 
defendant is assumed.  Here all we know is that the jury asked to be able 
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to take all the photographs into the jury room. Whether jurors spent 
most of the three hours examining the pictures in detail, or looked at 
one or two and then placed them away on a shelf, is unknown. Perhaps 
jurors were simply complying with the prosecutor’s request, or perhaps 
they used the pictures of Ms. Chapman’s injuries to convince the hold-
out juror to join the other eleven to convict. If jurors had been required  
to view the photographs in the courtroom, as defendant had the right to 
insist, the jury’s use of the photographs might have been very different. 
But the point is, we simply cannot know. 

This Court has found per se reversible error in situations in which it 
is not possible to assess from the record whether the error was prejudi-
cial. See, e.g., State v. Hucks, 323 N.C. 574, 580-81, 374 S.E.2d 240, 244-
45 (1988) (finding prejudicial error per se when a capital defendant did 
not have second counsel appointed for him); State v. Bindyke, 288 N.C. 
608, 627-30, 220 S.E.2d 521, 533-35 (1975) (holding that reversible error 
per se occurs when an alternate juror is present in the jury room during 
jury deliberations). It is a curious result that the law says if an alternate 
juror is in the jury room, there is per se reversible error, but if a defen-
dant objects to the jury taking evidence to the jury room, it remains 
the defendant’s burden to show what cannot be proved with certainty, 
namely what happened behind the closed doors of the jury room and 
was in the jurors’ minds as they reviewed that evidence in private.  The 
similar problems faced in attempting to analyze prejudice in Bindyke 
and Hucks should be instructive in our analysis here. In our “careful 
review of the record” we should be wary of speculating too much about 
what is impossible to know.

There is further support for the proposition that it is impossible for 
a defendant to meet this standard. Even though state law provides that 
evidence can only go to the jury room if the parties consent, this Court 
has never found a violation of that statute to constitute prejudicial error. 
See State v. Locklear, 349 N.C. 118, 150-51, 505 S.E.2d 277, 296 (1998) (in 
which the defendant failed to establish prejudicial error in his convic-
tion for first-degree murder based on the trial court’s allowing the jury 
to take the defendant’s statement to police into the jury room without 
his consent), cert. denied, 526 U.S. 1075 (1999); State v. Cunningham, 
344 N.C. 341, 364, 474 S.E.2d 772, 783 (1996) (The defendant failed to 
establish prejudicial error in his conviction for first-degree murder 
based on the trial court’s allowing the jury to take evidence into the 
jury room without his consent, including “an unspent bullet, cartridge 
casing, and a bullet which had been pulled apart in the police labora-
tory.”); State v. Cannon, 341 N.C. 79, 83-86, 459 S.E.2d 238, 241-43 (1995) 
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(concluding that the defendant failed to establish prejudicial error in his 
conviction for first-degree murder based on the trial court’s allowing the 
jury to take evidence into the jury room over his objection, including 
“photographs from the scene of the crime and the autopsy, a copy of 
defendant’s confession, [a witness’s] first statement to the police, and 
a diagram of the crime scene”); State v. Huffstetler, 312 N.C. 92, 113-
15, 322 S.E.2d 110, 123-24 (1984) (determining that the defendant failed 
to establish prejudicial error in his conviction for first-degree murder 
based on the trial court’s allowing the jury to take evidence into the jury 
room over his objection, including photographs that showed “the overall 
view of the interior of the victim’s trailer and the location of the body, 
a metal fragment found on the floor, and the false teeth found near the 
body”), cert. denied, 471 U.S. 1009 (1985). Under the circumstances of 
this case, forty-one pictures of the victim’s injuries, including autopsy 
photographs, are likely to have had some effect on the jury. Indeed, the 
very fact that the prosecutor emphasized the photographs in his closing 
argument, and the jury asked to see them, demonstrates that they had 
some significance.

The majority’s analysis begins with the assumption that all 179 
photographs were properly admitted into evidence, and therefore, the 
extent to which any of them may have been erroneously admitted in vio-
lation of Rule 403 of the North Carolina Rules of Evidence, because they 
were more prejudicial than probative, is irrelevant to whether defendant 
was prejudiced by the jury taking them back to the jury room without 
his consent. This determination misses the point of defendant’s argu-
ment concerning a Rule 403 analysis. That it may be error under Rule 
403 to admit gruesome, distressing, and redundant photographs of a vic-
tim demonstrates that the law recognizes the sensational and emotional 
effect that such photographs can have. State v. Hennis, 323 N.C. 279, 
283-87, 372 S.E.2d 523, 526-28 (1988), and State v. Phipps, 331 N.C. 427, 
451-54, 418 S.E.2d 178, 191-92 (1992), are relevant here not because the 
pictures in this case should not have been admitted at all, but because 
the logic of those cases should apply to whether defendant was preju-
diced when the trial court allowed those pictures to go to the jury room 
without defendant’s consent. In short, a picture is worth a thousand 
words, whether under Rule 403 or N.C.G.S. § 15A-1233(b). And a picture 
in the jury room throughout jurors’ deliberations has a greater impact 
than a picture viewed in the courtroom during trial. Hence, it does not 
resolve the prejudice inquiry to note that the jury had already seen the 
pictures and heard narrative testimony about the injuries. 
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If the General Assembly’s decision to require the parties’ consent 
before allowing evidence in a trial to go to the jury room, thus abro-
gating the common law rule that juries hear the evidence in the court-
room, is to have any legal effect, this Court must enforce it. See Gooding  
v. Pope, 194 N.C. 403, 404-05, 140 S.E. 21, 21 (1927) (“The practice at 
common law was against allowing the jury to examine the papers intro-
duced in evidence, either during the trial or afterwards in the jury room.” 
(citations omitted)); Watson v. Davis, 52 N.C. (7 Jones) 178, 181 (1859) 
(stating that “[t]he jury ought to make up their verdict upon evidence 
offered to their senses, i. e., what they see and hear in the presence of the 
court,” and should not be permitted to draw any inference “which their 
imaginations may suggest, because the opposite party ought to have an 
opportunity to reply to any suggestion of an inference contrary to what 
was made in open court”). In this particular case, where the issue is 
whether defendant acted in self-defense, and where the evidence of Mr. 
Mumma’s slight injuries in comparison to Ms. Chapman’s extensive ones 
is the main evidence supporting the conclusion that Mr. Mumma was the 
aggressor, I cannot conclude that gruesome pictures of Ms. Chapman’s 
injuries had no effect on the jury’s deliberations. Mr. Mumma was preju-
diced by the trial court’s error. I would reverse the ruling of the Court of 
the Appeals on this issue and remand for a new trial.
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STATE OF NORTH CAROLINA
v. 

MICHAEL LEE WHITE 

No. 396PA17

Filed 10 May 2019

1. Indictment and Information—superseding indictment—iden-
tity of child victim

A superseding indictment charging defendant with a sexual 
offense against a seven-year-old child did not sufficiently name 
the victim under N.C.G.S § 15-144.2(b) where it referred to her as 
“Victim # 1.” To “name” someone is to identify them in a unique way 
that enables others to distinguish between the named person and all 
other people. 

2. Indictment and Information—superseding indictment—iden-
tity of victim—reference to outside material

A superseding indictment did not sufficiently identify the victim 
in a prosecution for a sexual act against a child by an adult where 
the child was named only as “Victim # 1” and could not be identified 
without looking outside the four corners of the indictment. A court 
may not look to extrinsic evidence to supplement a missing or defi-
cient allegation in an indictment.

Justice DAVIS did not participate in the consideration or decision 
of this case.

Justice NEWBY dissenting.

Justice MORGAN dissenting.

Justice NEWBY joins in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, ___ N.C. App. 
___, 805 S.E.2d 563 (2017), finding no error in a judgment entered on  
9 September 2015 by Judge J. Thomas Davis in Superior Court, Graham 
County. Heard in the Supreme Court on 8 January 2019.
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Joshua H. Stein, Attorney General, by John F. Oates, Jr., Assistant 
Attorney General, for the State.

Glenn Gerding, Appellate Defender, by Daniel Shatz, Assistant 
Appellate Defender, for defendant-appellant.

BEASLEY, Chief Justice.

The sole question presented by this appeal is whether the super-
seding indictment upon which defendant was tried and convicted was 
facially defective, and thus failed to establish jurisdiction in the trial 
court, because it identified the alleged victim only as “Victim #1.” For the 
reasons stated below, we hold that an indictment identifying the alleged 
victim only as “Victim #1” fails to satisfy the statutory requirement that 
the indictment name the victim; and, therefore, the indictment is facially 
invalid. As a result, the trial court’s judgment must be vacated. 

Background

Beginning in December 2010, the victim, Hannah,1 lived with her 
mother and defendant in defendant’s trailer for a brief time when she 
was around seven years old. Hannah reported to her aunt in 2013 that 
defendant had molested her during her stay at the trailer. Defendant 
confessed in writing to sexually assaulting Hannah after Hannah’s aunt 
reported the incident to the police. On 1 May 2013, an arrest warrant was 
issued, alleging probable cause to believe that defendant “unlawfully, 
willfully and feloniously did engage in a sex offense with [Hannah], a 
child under the age of 13 years.” On the same day, defendant was arrested 
and charged with one count of first-degree sex offense with a child in 
violation of N.C.G.S. § 14-27.4A(1) (recodified as N.C.G.S. § 14-27.28(a) 
(2015)). A grand jury returned a true bill of indictment on this charge 
on 8 July 2013. On 18 May 2015, the grand jury returned a superseding 
indictment, which charged defendant with one count of sexual offense 
with a child by an adult, stating that he “engage[d] in a sexual act with 
Victim #1, a child who was under the age of 13 years, namely 7 years 
old,” and added a new count of indecent liberties with a child, alleging 
that “[t]he name of the child is Victim #1.” Both the arrest warrant and 
the original indictment identified Hannah by her full name.

1. The victim will be referred to as Hannah, a pseudonym to protect the child’s privacy.
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The case was tried at the 31 August 2015 session of Superior Court, 
Graham County, with the Honorable J. Thomas Davis presiding. On  
9 September 2015, the jury returned a verdict finding defendant guilty of 
sexual offense with a child by an adult offender. The trial court imposed 
an active sentence of 300 to 369 months of imprisonment. On 17 October 
2017, the Court of Appeals affirmed defendant’s conviction in an unpub-
lished opinion, State v. White, ___ N.C. App. ___, 805 S.E.2d 563, 2017 
WL 4638188 (2017) (unpublished). Defendant petitioned this Court for 
review, arguing that the Court of Appeals erred by holding that an indict-
ment that failed to identify the alleged victim was not facially invalid. 

Before the Court of Appeals, defendant argued that the superseding 
indictment upon which he was convicted was invalid because it identi-
fied the victim as “Victim #1” rather than naming the victim as the short-
form indictment statute for the offense directs. White, 2017 WL 4638188, 
at * 2. The Court of Appeals held that the indictment was valid because 
the identity of the victim could be ascertained by reference to other doc-
uments in the record. Id. at *3 (relying on State v. McKoy, 196 N.C. App. 
650, 657-58, 675 S.E.2d 406, 412, appeal dismissed and disc. rev. denied, 
363 N.C. 586, 683 S.E. 2d 215 (2009)). 

Analysis

“A defendant can challenge the facial validity of an indictment at any 
time, and a conviction based on an invalid indictment must be vacated.” 
State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d 440, 443 (2015) (citing 
McClure v. State, 267 N.C. 212, 215, 148 S.E.2d 15, 17-18 (1966)). The suf-
ficiency of an indictment is a question of law reviewed de novo. See, e.g., 
State v. Sturdivant, 304 N.C. 293, 307-11, 283 S.E.2d 719, 729-31 (1981). 

“[A] valid bill of indictment is essential to the jurisdiction of the trial 
court to try an accused for a felony.” State v. Rankin, 371 N.C. 885, 886, 
821 S.E.2d 787, 790 (2018) (alteration in original) (quoting Campbell, 
368 N.C. at 86, 772 S.E.2d at 443). Generally, an indictment “is fatally 
defective if it ‘fails to state some essential and necessary element of the 
offense of which the defendant is found guilty.’ ” State v. Ellis, 368 N.C. 
342, 344, 776 S.E.2d 675, 677 (2015) (quoting State v. Gregory, 223 N.C. 
415, 418, 27 S.E.2d 140, 142 (1943)). While “it is not the function of an 
indictment to bind the hands of the State with technical rules of plead-
ing,” State v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 270-71 (2016) 
(quoting Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731), the indictment 
must fulfill its constitutional purposes—to “identify clearly the crime 
being charged, thereby putting the accused on reasonable notice to 
defend against it and prepare for trial, and to protect the accused from 
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being jeopardized by the State more than once for the same crime,” 
Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731 (citing Gregory, 223 N.C. 
415, 27 S.E.2d 140). 

The General Assembly has the power “to relieve the State of the 
common law requirement that every element of the offense be alleged” 
in an indictment, State v. Lowe, 295 N.C. 596, 603, 247 S.E.2d 878, 883 
(1978), “provided the form established is sufficient to apprise the defen-
dant with reasonable certainty of the nature of the crime of which he 
stands charged.” Id. at 603, 247 S.E. 2d at 883 (quoting State v. Harris, 
145 N.C. 456, 457-58, 59 S.E. 115, 116 (1907)). In particular, this Court 
has held that statutes authorizing short form indictments for rape 
and first-degree sexual offense “comport with the requirements of the 
North Carolina and United States Constitutions,” even though they do 
not require each essential element of the offense to be alleged. State 
v. Wallace, 351 N.C. 481, 505, 528 S.E.2d 326, 342, cert. denied, 531 U.S. 
1018, 121 S. Ct. 581, 148 L. Ed. 2d 498 (2000). Furthermore, courts do not 
favor quashing an indictment. See, e.g., State v. Greer, 238 N.C. 325, 327, 
77 S.E.2d 917, 919 (1953).

Use of the Phrase “Victim #1” Does Not Constitute “Naming  
the Victim.”

[1] “The goal of statutory interpretation is to determine the meaning 
that the legislature intended upon the statute’s enactment.” Rankin, 371 
N.C. at 889, 821 S.E.2d at 792 (citing State v. Beck, 359 N.C. 611, 614, 614 
S.E.2d 274, 276-77 (2005)). “Where the language of a statute is clear and 
unambiguous, there is no room for judicial construction and the courts 
must construe the statute using its plain meaning.” Burgess v. Your 
House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990) 
(citing State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (1977)). 

Subsection 15-144.2(b) of the North Carolina General Statutes states: 

If the victim is a person under the age of 13 years, it 
is sufficient to allege that the defendant unlawfully, 
willfully, and feloniously did engage in a sex offense with 
a child under the age of 13 years, naming the child, and 
concluding as required by law. Any bill of indictment 
containing the averments and allegations named in this 
section is good and sufficient in law as an indictment for 
a sex offense against a child under the age of 13 years and 
all lesser included offenses. 
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N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). The statutory lan-
guage is clear and unambiguous: it requires that the child be named as 
part of the allegations in the indictment. In common understanding, to 
name someone is to identify that person in a way that is unique to that 
individual and enables others to distinguish between the named person 
and all other people. The phrase “Victim #1” does not distinguish this 
victim from other children or victims. 

In holding that “naming the victim” could be satisfied by use of 
“Victim #1,” the Court of Appeals relied on State v. McKoy. There the 
court evaluated the sufficiency of a short-form indictment for second-
degree rape, which identified the victim by the initials “RTB.” McKoy, 
196 N.C. App. at 654, 675 S.E.2d at 410. The relevant statutes required 
that the short-form indictment “nam[e] the victim.” Id. at 655, 675 S.E.2d 
at 410 (quoting N.C.G.S. §§ 15-144.1(a), -144.2(a) (2007)). The court 
acknowledged that no North Carolina court had interpreted “whether 
‘naming’ the victim [could] only be satisfied by using the victim’s full 
name, or whether a nickname, initials or other identification method 
would be sufficient.” Id. at 657, 675 S.E.2d at 411. The court held that, 
when use of the victim’s initials was adequate to provide notice of the 
victim’s identity and protect the defendant from double jeopardy, the 
indictment was sufficient. Id. at 657-58, 675 S.E.2d at 411-12 (first citing 
State v. Coker, 312 N.C. 432, 435, 323 S.E.2d 343, 346 (1984); and then cit-
ing Lowe, 295 N.C. at 603, 247 S.E.2d at 883). Even if this Court decides 
that initials are sufficient to satisfy the “naming the victim” requirement, 
the indictment in this case is still insufficient. The State concedes that 
its intent was to conceal the identity of the child—an intent at odds 
with the purpose of the naming requirement: to provide notice of the 
essential elements of the crime charged to the accused. Thus, use of  
the phrase “Victim #1” does not constitute “naming the child.”

The State points to the North Carolina Rules of Appellate Procedure 
and various provisions in the North Carolina General Statutes regarding 
juvenile offenders as evidence of a preference for protecting the privacy 
of minors. These comparisons are inapt.

It is true that this Court has created rules for the protection of juve-
nile victims’ identities in documents filed in the Appellate Division. See, 
e.g., N.C. R. App. P. 42(b), https://www.nccourts.gov/assets/inline-files/
North-Carolina-Rules-of-Appellate-Procedure-Codified-7-January-2019.
pdf?U4QsCKDrkl0LSp9BdSHmngXdzgDylUGf (mandating that, in appeals 
from juvenile proceedings, counsel must use “initials or a pseudonym 
instead of the minor’s name” in briefs, motions, and petitions filed in cer-
tain matters, including appeals “that involve a sexual offense committed 
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against a minor”). This Court has the authority to promulgate rules for 
the appellate courts. It does not, however, have the authority to rewrite 
statutes to implement its own policy preferences. 

Additionally, the State cites statutes enacted to keep juveniles’ 
records confidential. See N.C.G.S. § 7B-2901 (2017) (governing the main-
tenance under seal of records pertaining to reports of juvenile abuse, 
neglect, and dependency); id. § 7B-3000 (2017) (governing confidenti-
ality of records of the juvenile courts); id. § 7B-3001 (2017) (requiring 
that all court records pertaining to juvenile offenders “be withheld from 
public inspection”); id. § 7B-3100 (2017) (prohibiting the disclosure of 
information “that would reveal the identity of [any juvenile under inves-
tigation]”). These statutes all govern the keeping of records of alleg-
edly abused, neglected, dependent, or delinquent juveniles rather than 
records in adult criminal cases. The existence of these particular stat-
utes does not negate the requirements of N.C.G.S § 15-144.2(b).

Adopting the State’s interpretation that “Victim #1” is sufficient to 
name the victim would frustrate the purpose of the statute and render 
useless the phrase “naming the victim.” See Porsh Builders, Inc. v. City 
of Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d 443, 447 (1981) (“[A] 
statute must be considered as a whole and construed, if possible, so that 
none of its provisions shall be rendered useless or redundant. It is pre-
sumed that the legislature intended each portion to be given full effect 
and did not intend any provision to be mere surplusage.”). If we were 
to adopt this proposed interpretation, the State would be permitted to 
prosecute defendants using indictments that ignore plainly stated statu-
tory pleading requirements. 

Facial Validity is Determined by Evaluating Only the Allegations 
in the Criminal Pleading. 

[2] We turn now to the question of whether a court may supplement 
the allegations in an indictment by referring to extrinsic evidence. The 
Court of Appeals relied upon our opinion in State v. Ellis to conclude 
that reference to various record documents and trial evidence to supple-
ment a missing material allegation in an indictment is permissible.

In Ellis the defendant was convicted upon an indictment charging 
injury to personal property after, in the course of committing larceny at 
an electrical substation on the campus of North Carolina State University 
(NCSU), he damaged copper wire located on the property. Ellis, 368 
N.C. at 342-43, 776 S.E.2d at 676. The defendant appealed his convic-
tion, arguing the indictment was fatally defective for failing to allege that 
NCSU and NCSU High Voltage Distribution were legal entities capable 



254 IN THE SUPREME COURT

STATE v. WHITE

[372 N.C. 248 (2019)]

of owning property. Id. at 343-44, 776 S.E.2d at 677. This Court observed 
that, because NCSU was authorized by N.C.G.S. § 116-3 to own property, 
the indictment need not repeat that the entity was so empowered. Id. at 
345, 776 S.E.2d at 678 (citing Campbell, 368 N.C. at 87, 772 S.E.2d at 444 
(holding that “alleging ownership of property in an entity identified as a 
church or other place of religious worship . . . signifies an entity capable 
of owning property”)).

The Court of Appeals in the instant case relied on Ellis for the prop-
osition that a court may look outside the four corners of the indictment 
for information that can be used to supplement the missing essential ele-
ment in the indictment. White, 2017 WL 4638188, at *4-5 (citing Ellis, 368 
N.C. at 345, 776 S.E.2d at 678). According to this Court, NCSU’s ability to 
own property is an inherent power of the University, not a separate ele-
ment that must be alleged. See Ellis, 368 N.C. at 345, 776 S.E.2d at 678. 
Therefore, the State adequately alleged that the damaged property in 
Ellis was owned “by another” when it alleged simply that the property 
was owned by NCSU. See id. at 345, 776 S.E.2d at 678.

This Court made clear in Ellis that facial validity “should be judged 
based solely upon the language of the criminal pleading in question 
without giving any consideration to the evidence that is ultimately 
offered in support of the accusation contained in that pleading.” Id. at 
347, 776 S.E.2d at 679. A court may not look to extrinsic evidence to 
supplement a missing or deficient allegation in an indictment. See, e.g., 
State v. Brice, 370 N.C. 244, 250, 806 S.E.2d 32, 36-37 (2017) (opining 
that “under the traditional test utilized in evaluating the facial valid-
ity of a criminal pleading,” a reading of the indictment only revealed 
that all essential elements of the crime of larceny were charged); State  
v. Loesch, 237 N.C. 611, 612, 75 S.E.2d 654, 655 (1953) (observing that an 
indictment for a statutory offense “must be framed upon the statute” and 
such compliance “must distinctly appear upon the face of the indictment 
itself”). Standing alone, the superseding indictment here fails to identify 
the victim because her identity cannot be ascertained without referring 
to defendant’s confession, the arrest warrant, and the original indict-
ment. Therefore, the indictment is facially invalid. 

Here, the dissent agrees with the Court of Appeals’ conclusion that 
the arrest warrant, original indictment, and proceedings at trial may 
be considered in evaluating whether a defendant had sufficient notice 
of the crime charged, with Ellis providing the legal authority for the 
consideration of these additional materials. The additional information 
upon which Ellis relies, which consists of the statutory provision setting 
out the inherent authority of NCSU to own property, is fundamentally 
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different than the additional case-specific factual material upon which 
the Court of Appeals and the dissent rely. Ultimately, Ellis stands  
for the proposition that one determines the facial validity of an indict-
ment by examining the four corners of the charging instrument in light 
of the applicable law without making any reference to additional factual 
information contained elsewhere in the record like that upon which the 
Court of Appeals and our dissenting colleagues rely. 

We recognize the compelling public policy concerns that motivate 
the State and our courts to protect victims’ identities. Protecting a vic-
tim’s identity from the public increases privacy and safety, and encour-
ages overall reporting of sexual assaults. Public access to a victim’s 
identity often leads to inquiries and commentary from the community or 
media, compromising victim privacy. See Daniel M. Murdock, Comment, 
A Compelling State Interest: Constructing a Statutory Framework 
for Protecting the Identity of Rape Victims, 58 Ala. L. Rev. 1177, 1180 
(2007). Furthermore, studies show that significantly more rape victims 
would come forward to report assaults if they could rely on the justice 
system to protect them from public scrutiny. See id. (“Throughout the 
nation, ‘rape remains the most underreported crime within the criminal 
justice system.’ ” (quoting People v. Ramirez, 55 Cal. Ct. App. 47, 53, 64 
Cal. Rptr. 2d 9, 13 (2000)); see also Moira E. McDonough, Note, Internet 
Disclosures of a Rape Accuser’s Identity (Focus on the Kobe Bryant 
Case), 3 Va. Sports & Ent. L.J. 284, 293 (2004) (“The growing recognition 
of privacy rights in this country necessitates protecting rape victims’ 
identities. Not only is a person’s status as a victim within a zone of pri-
vacy, this protection will also help ensure victims’ safety and alleviate 
the problems of underreporting.”). 

It is within the purview of the General Assembly to mandate that 
the victim’s identifying information be redacted from documents gener-
ated in sexual assault prosecutions, a measure that many other states 
have taken.2 Additionally, the State may move to seal indictments in 

2. See, e.g., Mo. Rev. Stat. § 595.226(1) (2017) (stating that any information that 
could be used to identify or locate a victim of a sexual offense shall be redacted before 
any such record is publicly disclosed); N.J. Rev. Stat. § 2A:82-46 (2017) (stating that the 
name, address, and identity of any victim under the age of 18 at the time of the alleged 
sexual offense shall not appear on indictment or any other public record, and requiring 
that initials or a fictitious name be used instead; any document identifying a minor victim 
of an alleged sexual assault “shall be confidential and unavailable to the public”); Wash. 
Rev. Code § 10.97.130 (2018) (prohibiting public release of information identifying sexual 
assault victims under age eighteen, including name, address, location, photographs, and 
information about victim’s relationship to the alleged perpetrator).
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individual cases to protect victim information from public inspection. It 
is not, however, within this Court’s authority to read these protections 
into a statute that does not provide them on its face. 

Because the Court of Appeals erred when it held that “Victim #1” con-
stituted “naming the victim” as contemplated by the short-form indict-
ment statute, and because the court referred to and relied on record 
documents and trial evidence to supplement the faulty indictment, we 
reverse the decision below and remand this case to the Court of Appeals 
for further remand to the trial court with instructions to vacate the trial 
court’s judgment. 

REVERSED AND REMANDED.

Justice DAVIS did not participate in the consideration or decision 
of this case. 

 Justice NEWBY dissenting.

I fully join Justice Morgan’s dissent in this case. I write separately 
to explain that I also dissent on the basis of the rationale stated in the 
dissenting opinion in State v. Rankin, ___ N.C. ___, ___, 821 S.E.2d 787, 
801-11 (2018) (Martin, C.J., dissenting) (discussing the progression of 
indictment jurisprudence and concluding that the Criminal Procedure 
Act “reveals significant evidence” indicating that flaws in indictments 
should no longer be considered jurisdictional matters). 

The purpose of an indictment is to notify the defendant of the charges 
against him and to protect him against being tried twice for the same 
offense (double jeopardy). Here the indictment fulfilled those purposes 
as defendant was fully aware of the charges against him. He confessed 
to his wrongful conduct. He was tried and convicted; jeopardy attached. 
Yet, based on archaic decisions predating notice pleading under the 
Criminal Procedure Act, the majority concludes defendant’s indictment 
is technically inadequate. Once again, a child victim must endure the 
emotional distress and indignities of another trial because of a purely 
legal technicality. It is this type of legal gamesmanship which leads to 
cynicism about whether justice prevails in our criminal justice system. 

Justice MORGAN dissenting.

While I agree with my learned colleagues in the majority that N.C.G.S. 
§ 15-144.2(b) (2017) expressly requires that a short-form indictment must 
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name the alleged child victim in a sex offense that is charged pursuant 
to this statute in order for the indictment to be facially valid, I firmly dis-
agree with them that the superseding indictment upon which defendant 
was found guilty in this case failed to comport with the statute’s require-
ments. In light of the facts and circumstances of this particular case, the 
majority unfortunately places the fundamental right of a criminal defen-
dant to have sufficient notice of the charges lodged against him and the 
State’s laudable aim to protect the identity of a minor who is the alleged 
victim of a sex crime on an unnecessary collision course based upon 
a narrow and rigid interpretation of the applicable law. I embrace the 
fundamental reasoning of the Court of Appeals in this case and would 
arrive at its same outcome. 

North Carolina General Statutes section 15-144.2(b), in delineating 
the essentials of a short-form indictment for a sex offense, states in per-
tinent part:

(b)  If the victim is a person under the age of 13 years, 
it is sufficient to allege that the defendant unlawfully, will-
fully, and feloniously did engage in a sex offense with a 
child under the age of 13 years, naming the child, and 
concluding as aforesaid [in subsection (a)].

N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). N.C.G.S. § 14-27.4A(a) 
(now recodified as N.C.G.S. § 14-27.28 (2015) established:

(a) A person is guilty of statutory sexual offense 
with a child by an adult if the person is at least 18 years 
of age and engages in a sexual act with a victim who is a 
child under the age of 13 years. 

Id. § 14-27.28 (2017).

While an indictment is defined in N.C.G.S. § 15A-641(a), the opera-
tion of a superseding indictment in conjunction with the original indict-
ment which it supplants is addressed in N.C.G.S. § 15A-646. Every 
criminal proceeding by indictment is sufficient in form for all intents 
and purposes if it expresses the charge against the defendant in a plain, 
intelligible, and explicit manner; and the same shall not be quashed, nor 
the judgment thereon stayed, by reason of any informality or refine-
ment, if in the bill or proceeding, sufficient matter appears to enable the 
court to proceed to judgment.” N.C.G.S. § 15-153 (2013), quoted in State  
v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 271 (2016). “[W]e are no 
longer bound by the ‘ancient strict pleading requirements of the com-
mon law.’ ” Williams, 368 N.C. at 623, 781 S.E.2d at 271 (quoting State  
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v. Freeman, 314 N.C. 432, 436, 333 S.E.2d 743, 746 (1985). Instead, con-
temporary criminal pleadings requirements have been “designed to 
remove from our law unnecessary technicalities which tend to obstruct 
justice.” Freeman, 314 N.C. at 436, 333 S.E.2d at 746. “An indictment 
or criminal charge is constitutionally sufficient if it apprises the defen-
dant of the charge against him with enough certainty to enable him to 
prepare his defense and to protect him from subsequent prosecution 
for the same offense.” State v. Coker, 312 N.C. 432, 434, 323 S.E.2d 343,  
346 (1964). 

In the present case, the original indictment charged defendant with 
a sex offense committed against a minor child in violation of N.C.G.S.  
§ 14-27.4A(a). The minor child was accurately identified in the indict-
ment as the alleged victim by her first and last names. This disclosure of 
the first and last name of the alleged victim also appeared in the arrest 
warrant that was issued for defendant and which served as a preface for 
defendant’s subsequent indictment. At this stage in defendant’s criminal 
proceedings, he had been clearly apprised of the identity of his alleged 
child victim through each of the two critical criminal procedural stages 
of arrest and indictment. Upon the State’s determination to successfully 
seek a superseding indictment from a grand jury renewing the same 
charge that appeared in the original indictment with the alleged victim’s 
first and last name, and altering the dates of the alleged offenses in order 
to be consistent with the time period shown in the arrest warrant that 
also bore the alleged victim’s first and last name, the State deemed it 
prudent to refer to the alleged child victim in the superseding short-form 
indictment authorized by N.C.G.S. § 15-144.2(b) merely as “Victim #1.” 
This approach was an obvious effort employed by the State to protect 
the alleged victim’s identity in light of the apparent satisfaction of its 
constitutional duty, as enacted in the cited statutory law and consis-
tently interpreted by this Court in such cases as Williams, Freeman, and 
Coker, to apprise defendant of the charged sex offenses against him with 
enough certainty to enable him to prepare his defense and to protect 
him from subsequent prosecution for the same offenses. 

The effectiveness and sufficiency of the notice given to defendant 
as to the identity of “Victim #1” in the superseding indictment, based 
upon the alleged victim’s name being divulged in the original indictment, 
is readily apparent from the procedural and substantive circumstances 
at the trial level. As the Court of Appeals astutely noted in its rendered 
opinion, the superseding indictment was filed in the same criminal case 
bearing the same file number as the warrant and original indictment; the 
dismissal filed by the State to dispose of the original indictment upon 
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the introduction of the superseding indictment expressly noted that the 
only substantive changes between the two charging instruments were 
a correction of the dates of offense and an increase in the level of the 
charged felony; defendant did not contend at any point during his trial 
that the identity of the alleged victim was in question or that he faced 
any difficulty in preparing his defense. With this confluence of constitu-
tional law, statutory law, and appellate case law readily flowing with the 
particular facts and circumstances contained in the instant case, I agree 
with the conclusion of the lower appellate court that defendant was 
given sufficient notice as to the identity of the alleged child victim and 
that nothing in the record demonstrates that such notice was affected by 
the superseding indictment. 

The majority’s restricted view of the properness of the supersed-
ing indictment in the case at bar is further displayed by its application 
of the Court’s decision in State v. Ellis, 368 N.C. 342, 776 S.E.2d 675 
(2015). While my colleagues of the majority conveniently frame the 
issue of the State’s employment of the superseding short-form indict-
ment in a sweepingly broad manner so as to couch the matter in terms 
of the charging instrument’s allegations being buttressed by “extrinsic 
evidence” in order to reiterate the principle that “[a] court may not look 
to extrinsic evidence to supplement a missing or deficient allegation in 
an indictment” in depicting the Court of Appeals’ application of Ellis 
in its decision below, I do not consider the Ellis decision to be deter-
minative of this current case. The Court of Appeals construed Ellis in 
a manner in which to authorize the lower appellate court to authenti-
cate its favorable view of the sufficiency of the superseding indictment 
by considering matters which were extraneous to the charging instru-
ment, stating that in Ellis, this Court has “looked beyond the four cor-
ners of the documents” “[i]n holding that the charging instruments were 
facially valid.” State v. White, ___ N.C. App. ___ 805 S.E.2d 563 2017 
WL 4638188 at *5 (2017) (unpublished). This conclusion by the Court of 
Appeals prompted the majority here to explain that this Court did not 
authorize “the proposition that [the Court of Appeals] may look outside 
the four corners of the indictment for information to supplement the 
missing essential element in the indictment.” Because Ellis involves  
the element of the facial validity of an indictment regarding the capa-
bility of an alleged victim entity to own property that is the subject of 
a criminal charge, thus constituting a significant distinguishing factor 
which does not exist in the present case, I would find that the Court 
of Appeals’ reliance on Ellis was needless and the resulting usage of 
it by the majority is neatly opportune. In my view, the majority does 
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not sufficiently justify its determination that the superseding indictment 
is facially invalid as to the identification of the alleged child victim as 
“Victim #1” in light of the obvious achievement of required notice to 
defendant which protected all of his constitutional rights, while simul-
taneously satisfying the legal requirements for a valid short-form indict-
ment and salvaging some protection of privacy for the minor child. 

For the reasons stated, I would modify and affirm the opinion of the 
Court of Appeals in this case.     

Justice NEWBY joins in this dissenting opinion.

WELLS FARGO INSURANCE SERVICES USA, INC.
V.

KEVIN LINK, NELSON RAYNOR, ELIZABETH PACK, AND  
BB&T INSURANCE SERVICES, INC.

No. 300A18

Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7A-27(a)(2) from an order and opin-
ion on defendants’ motion to dismiss entered on 8 May 2018 by Judge 
Gregory P. McGuire, Special Superior Court Judge for Complex Business 
Cases, in Superior Court, Wake County, after the case was designated a 
mandatory complex business case by the Chief Justice under N.C.G.S.  
§ 7A-45.4(a).  Heard in the Supreme Court on 10 April 2019.

Fisher & Phillips LLP, by J. Michael Honeycutt, Meredith W. 
Norvell, and Holly N. Mancl, for plaintiff-appellant.

Parry Tyndall White, by K. Alan Parry, Michelle M. Walker, and 
Megan E.A. Bishop, for defendant-appellees.

PER CURIAM. 

AFFIRMED. 
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STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
COUNTY OF WAKE  OF JUSTICE
   SUPERIOR COURT DIVISION
  17 CVS 12848
WELLS FARGO INSURANCE  
SERVICES USA, INC.  

 Plaintiffs,  
 ORDER AND OPINION ON
 V. DEFENDANTS’ MOTION TO
 DISMISS
KEVIN LINK, NELSON RAYNOR,   
ELIZABETH PACK AND BB&T   
INSURANCE SERVICES, INC.  

 Defendants. 

THIS MATTER comes before the Court on Defendants Kevin Link, 
Nelson Raynor, Elizabeth Pack, and BB&T Insurance Services, Inc.’s 
Partial Motion to Dismiss Pursuant to Rule 12(b)(6). (“Motion to Dismiss”, 
ECF No. 7.) Defendants seek to dismiss Counts One–Five, Seven, and 
Eight in the Complaint, but do not seek dismissal of Count Six.

THE COURT, having considered the Motion to Dismiss, the briefs 
filed in support of and in opposition to the Motion to Dismiss, the argu-
ments of counsel at the hearing, and other appropriate matters of record, 
CONCLUDES, in its discretion, that the Motion to Dismiss should be 
GRANTED, in part, and DENIED, in part, for the reasons set forth below.

Fisher & Phillips, by J. Michael Honeycutt and Meredith W. 
Norvell, for Plaintiff Wells Fargo Insurance Services USA, Inc.

Parry Tyndall White, by K. Alan Parry and Michelle M. Walker, 
for Defendants Kevin Link, Nelson Raynor, Elizabeth Pack, and 
BB&T Insurance Services, Inc.

McGuire, Judge.

I.  FACTS AND PROCEDURAL BACKGROUND

1. The Court does not make findings of fact on motions to dismiss 
under N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) (hereinafter, “Rule(s)”), but 
only recites those facts included in the complaint that are relevant to 
the Court’s determination of the Motion. See, e.g., Concrete Serv. Corp.  
v. Inv’rs Grp., Inc., 79 N.C. App. 678, 681, 340 S.E.2d 755, 758 (1986).
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A. The parties

2. Plaintiff Wells Fargo Insurance Services USA, Inc. (“Plaintiff” or 
“Wells Fargo”) is a North Carolina-licensed insurance broker that sells 
insurance products and services to its customers. (Compl., ECF No. 3, at 
¶ 9.) Wells Fargo alleges that it provides “insurance products and services 
that are unique to the particular needs of its customers.” (Id. at ¶ 16.) 

3. Defendant BB&T Insurance Services, Inc. (“BB&T”) is also an 
insurance broker providing insurance products and services to its cus-
tomers in the same segment of the insurance market. (Id. at ¶ 10.)

4. Wells Fargo employed Defendant Kevin Link (“Link”) as a 
Senior Sales Executive. Link was responsible for “soliciting insurance 
customers and providing risk management services.” (Id. at ¶ 11.) Link 
resigned from Wells Fargo effective October 31, 2016, and began work-
ing for BB&T. (Id.)

5. Wells Fargo employed Defendant Nelson Raynor (“Raynor”) as 
a Commercial Insurance Producer. Raynor was responsible for “procur-
ing insurance customers and providing risk management services.” (Id. 
at ¶ 12.) On April 12, 2017, Raynor resigned from Wells Fargo and began 
working for BB&T. (Id.)

6. Wells Fargo employed Elizabeth Pack (“Pack”) as a Marketing 
Placement Specialist. Pack was responsible for marketing to Wells Fargo’s 
insurance customers. (Id. at ¶ 13.) On April 3, 2017, Pack resigned from 
Wells Fargo and began working for BB&T. (Id. at ¶ 13.) (Collectively, 
Link, Raynor, and Pack are referred to as the “Individual Defendants.”)

7. While employed with Wells Fargo, the Individual Defendants 
“brokered and serviced the insurance needs of Wells Fargo customers 
assigned to them” and had knowledge about the insurance needs and 
policies of their customers. (Id. at ¶ 14.)

8. Wells Fargo has developed and maintains certain “confiden-
tial and trade secret information” concerning its customers. (Id. at  
¶¶ 17–21.) The confidential and trade secret information “provides Wells 
Fargo with a competitive advantage over its competitors who do not 
know the information.” (Id. at ¶ 20.) Wells Fargo makes efforts to pro-
tect the secrecy of its confidential and trade secret information through 
the use of written confidentiality agreements, and the implementation 
of a Code of Ethics and Information Security Policy and policies in its 
Team Member Handbook. (Id. at ¶¶ 22–25.)
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B. Link’s and Raynor’s Restrictive Agreements

9. During their employment with Wells Fargo, Link and Raynor 
each executed an agreement with Wells Fargo entitled “Agreement 
Regarding Trade Secrets, Confidential Information, Nonsolicitation and 
Assignment of Inventions” (the “Restrictive Agreements”). (ECF No. 3, 
at ¶ 27; Link Restrictive Agreement, ECF No. 3, Ex. 1; Raynor Restrictive 
Agreement, ECF No. 3, Ex. 2.) The Restrictive Agreements provide that 
for a period of two (2) years immediately following termination of their 
employment for any reason, Link and Raynor will not: 

a. [S]olicit, recruit or promote the solicitation or recruitment 
of any employee or consultant of the Company for the pur-
pose of encouraging that employee or consultant to leave 
the Company’s employ or sever an agreement for services;

b. [S]olicit, participate in or promote the solicitation of any of 
the Company’s clients, customers, or prospective custom-
ers with whom [they] had Material Contact and/or regarding 
whom [they] received Confidential Information, for the pur-
pose of providing products or services that are in competi-
tion with the Company’s products or services (“Competitive 
Products/Services”). “Material Contact” means interaction 
between [them] and the customer, client or prospective cus-
tomer within one (1) year prior to [their] last day as a team 
member which takes place to manage, service, or further the 
business relationship; or

c. Accept insurance business from or provide Competitive 
Products/Services to customers or clients of the Company:

i. with whom [they] had Material Contact, and/or

ii. were [their] clients or customers of the Company 
within six (6) months prior to [their] termination  
of employment.

(ECF No. 3, at ¶¶ 30, 34.) 

10. The Restrictive Agreements also prohibit Link and Raynor from 
using or disclosing Wells Fargo’s “Trade Secrets” and “Confidential 
Information”. (Id. at ¶¶ 30 and 35.) The Restrictive Agreements define 
“Trade Secrets” as including, but not limited to:

[T]he names, addresses, and contact information of the 
Company’s customers and prospective customers, as well 
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as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli-
cies and objectives; 

[A]ny information concerning the Company’s operations, 
including without limitation, information related to its 
methods, services, pricing, costs, margins and mark ups, 
finances, practices, strategies, business plans, agree-
ments, decision-making, systems, technology, policies, 
procedures, marketing, sales, techniques, agent informa-
tion, and processes;

[A]ny other proprietary and confidential information relat-
ing to the Company’s customers, employees, products, 
services, sales, technologies, or business affairs. 

(ECF No. 3, at Exs. 1 and 2.) The Restrictive Agreements do not contain 
a separate definition of “Confidential Information.”

11. The Restrictive Agreements define “the Company” as: “a Wells 
Fargo company and/or any of its past, present, and future parent companies, 
subsidiaries, predecessors, successors, affiliates, and acquisitions.” (Id.)

12. Under the Restrictive Agreements, Link and Raynor also were 
required to return to Wells Fargo upon termination of employment all 
“Confidential Information of the Company” and all “Records of the 
Company” in their respective possessions. (Id. at ¶¶ 31, 36; Exs. 1 and 2.)

C. The resignations from Wells Fargo and breaches of the 
Restrictive Agreements

13. Link resigned from Wells Fargo on October 31, 2016, Pack 
resigned on April 3, 2017, and Raynor resigned on April 12, 2017. Link 
and Raynor “solicit[ed] and encourage[ed]” each other, and Pack, to ter-
minate employment with Wells Fargo. (ECF No. 3, at ¶¶ 40–41.)

14. On or about April 12, 2017, immediately prior to submitting his 
resignation, Raynor entered Wells Fargo’s offices at around 8:00 p.m. and 
printed and copied documents for approximately one hour. (Id. at ¶¶ 42, 
101.) Wells Fargo alleges that it “is informed and believes . . . that the 
documents printed and copied by Defendant Raynor contained highly 
confidential and trade secret information belonging to Wells Fargo.” (Id. 
at ¶ 46.)
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15. Since becoming employed with BB&T, Link, Raynor, and Pack 
have contacted and solicited Wells Fargo’s customers “in an attempt to 
divert their insurance business away from Wells Fargo” and to BB&T. 
(Id. at ¶¶ 47–48.) Wells Fargo alleges upon information and belief that 
Link, Raynor, and Pack used Wells Fargo’s trade secrets and confiden-
tial information “to identify, contact, solicit and induce Wells Fargo cli-
ents to transfer their accounts and otherwise divert business from Wells 
Fargo to BB&T.” (Id. at ¶ 56.) In the Complaint, Wells Fargo lists approx-
imately 18 Wells Fargo customers assigned to Link or Raynor who have 
transferred their insurance business to BB&T since Link and Raynor left 
Wells Fargo. (Id. at ¶¶ 53–71.)

16. On November 27, 2017, Wells Fargo filed the Complaint. In the 
Complaint, Wells Fargo alleges four separate claims against Link and Raynor 
for breaches of Restrictive Agreements: breach of the non-solicitation  
of customers provision (Count One); breach of the non-solicitation of 
employees provisions (Count Two); breach of the confidential infor-
mation provisions (Count Three); and breach of the return of property 
provision (Count Four). Wells Fargo also alleges the following claims 
against all of the Defendants: misappropriation of trade secrets in viola-
tion of the North Carolina Trade Secrets Protection Act (“NCTSPA”), 
N.C. General Statute § 66-152 et seq., (hereinafter “G.S.”) (Count Five); 
tortious interference with contractual relations (Count Seven); and 
unfair and deceptive trade practices (Count Eight). Finally, Wells Fargo 
alleges a claim for computer trespass under G.S. § 14-458 against Raynor 
only (Count Six).

17. On November 28, 2017, the case was designated to the North 
Carolina Business Court and assigned to the undersigned. (Designation 
Order, ECF No. 1; Assignment Order, ECF No. 2.)

18. On December 28, 2017, Defendants filed the Motion to Dismiss 
and a supporting memorandum of law. (Def. Memo. Supp. Mot. Dismiss, 
ECF No. 8.) On January 22, 2018, Plaintiff filed its brief in opposition 
to the Motion to Dismiss. (Pl. Br. Opp. Mot. Dismiss, ECF No. 10.) 
Defendants filed a reply on February 8, 2018. (Def. Reply Supp. Mot. 
Dismiss, ECF No. 15.) On February 20, 2018, the Court heard oral argu-
ment on the Motion to Dismiss. The Motion to Dismiss is now ripe  
for disposition. 

II.  ANALYSIS

19. The Court, in deciding a Rule 12(b)(6) motion, treats the well-
pleaded allegations of the complaint as true and admitted. Sutton  
v. Duke, 277 N.C. 94, 98 (1970). However, conclusions of law or unwarranted 
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deductions of fact are not deemed admitted. Id. The facts and permis-
sible inferences set forth in the complaint are to be treated in a light  
most favorable to the nonmoving party. Ford v. Peaches Entm’t Corp., 
83 N.C. App. 155, 156 (1986). As our Court of Appeals has noted,  
the “essential question” raised by a Rule 12(b)(6) motion is “whether the 
complaint, when liberally construed, states a claim upon which relief 
can be granted on any theory.” Barnaby v. Boardman, 70 N.C. App. 299, 
302, 318 S.E.2d 907, 909 (1984), rev’d on other grounds, 313 N.C. 565 
(1985) (citations and emphasis omitted). 

20. Our appellate courts frequently reaffirm that North Carolina is 
a notice pleading state. See, e.g., Feltman v. City of Wilson, 238 N.C. 
App. 246, 252, 767 S.E.2d 615, 620 (2014) (quoting Wake Cty. v. Hotels.
com, L.P., 235 N.C. App. 633, 646–47, 762 S.E.2d 477, 486 (2014)). “Under 
notice pleading, a statement of claim is adequate if it gives sufficient 
notice of the claim asserted to enable the adverse party to answer and 
prepare for trial, to allow for the application of the res judicata, and to 
show the type of case brought.” Id. Accordingly, “a complaint should not 
be dismissed for insufficiency unless it appears to a certainty that plain-
tiff is entitled to no relief under any state of facts which could be proved 
in support of the claim.” Sutton, 277 N.C. at 103, 176 S.E.2d at 166 (1970) 
(emphasis omitted). 

21. A Rule 12(b)(6) motion should be granted when the complaint, 
on its face, reveals (a) that no law supports the plaintiff’s claim, (b) the 
absence of facts sufficient to form a viable claim, or (c) some fact which 
necessarily defeats the plaintiff’s claim. Jackson v. Bumgardner, 318 
N.C. 172, 175 (1986). In addition, the Court may consider documents 
which are the subject of plaintiff’s complaint and to which the complaint 
specifically refers, including the contract that forms the subject matter 
of the action. Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554 
S.E.2d 840, 847 (2001).

22. The Court first will address Wells Fargo’s claims for breach of 
the Restrictive Agreements by Link and Raynor, and then the claims 
alleged against all of the Defendants.

A. Breach of the non-solicitation of customers restriction 
(Count One)

23. In its first claim, Wells Fargo alleges Link and Raynor breached 
the prohibitions against soliciting or accepting insurance business from 
Wells Fargo’s customers contained in sections III.b. and III.c. of the 
Restrictive Agreements. (ECF No. 3, at ¶¶ 80–84.) Section III.b. pro-
hibits Link and Raynor from soliciting “the Company’s” customers or 
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prospective customers with whom they had “Material Contact and/or” 
customers about whom they received “Confidential Information.” (Id. at 
¶¶ 30 and 34.) “Material Contact” is defined as interaction with the cus-
tomer during the year prior to their respective terminations of employ-
ment from Wells Fargo. Section III.c. of the Restrictive Agreements 
prohibits Link and Raynor from accepting “insurance business” from 
or providing competitive products and services to customers of “the 
Company” with whom they had “Material Contact and/or” who were 
“customers of the Company within six (6) months prior to [their] termi-
nation of employment.” (Id.)

24. North Carolina courts will enforce a covenant not to compete 
if it is: “(1) in writing; (2) reasonable as to [the] terms, time, and terri-
tory; (3) made a part of the employment contract; (4) based on valuable 
consideration; and (5) not against public policy.” Triangle Leasing Co.  
v. McMahon, 327 N.C. 224, 228, 393 S.E.2d 854, 857 (1990); United Lab., 
Inc. v. Kuykendall, 322 N.C. 643, 649–50, 370 S.E.2d 375, 380 (1988). The 
party seeking enforcement of a restrictive covenant has the burden of 
proving its reasonableness. Medical Staffing Network, Inc. v. Ridgway, 
194 N.C. App. 649, 655, 670 S.E.2d 321, 327 (2009). The reasonableness of 
a non-competition covenant is a matter of law for the court to decide.  Id.

25. In the absence of an express geographic territory restriction, 
a court can enforce a restriction prohibiting a former employee from 
soliciting customers or clients. Whittaker Gen. Med. Corp. v. Daniel, 
324 N.C. 523, 526, 379 S.E.2d 824, 826f (1989) (relying on Kuykendall 
and enforcing a noncompetition agreement that included client-based 
restrictions for 24 months without any expressly defined geographical 
territory other than the employee’s sales territory at the time of termi-
nation and holding that “customers developed by a salesperson are the 
property of the employer and may be protected by a contract under 
which the salesperson is forbidden from soliciting those customers for a 
reasonable time after leaving his or her employment”); Wade S. Dunbar 
Ins. Agency, Inc. v. Barber, 147 N.C. App. 463, 469, 556 S.E.2d 331, 
336 (2001) (enforcing covenant prohibiting solicitation of any former 
employer’s customers). 

26. A customer-based restriction on solicitation is analyzed in much 
the same manner as a geographic restriction, taking into consideration 
many of the same factors and, particularly, the time period of the restric-
tion. See, e.g., Wade S. Dunbar Ins. Agency, 147 N.C. App. at 469, 556 
S.E.2d 335; Farr Assocs., Inc. v. Baskin, 138 N.C. App. 276, 281–82, 530 
S.E.2d 878, 883 (2000) (“The geographic limitation of that case is analo-
gous to the client-based limitation in the case at bar.”); Sandhills Home 
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Care, L.L.C. v. Companion Home Care – Unimed, Inc., 2016 NCBC 
LEXIS 61, at *25 (N.C. Super. Ct. Aug. 1, 2016).

27. In this case, Defendants challenge the prohibitions on solicit-
ing or accepting insurance business from Wells Fargo customers on the 
grounds that the definitions of the terms “the Company” and “Confidential 
Information” make the restrictions unreasonably broad and vague, and 
unenforceable as a matter of law. (ECF No. 8, at pp. 8–10.) Accordingly, 
the Court must determine whether sections III.b. and III.c. are unreason-
able as a matter of law.

i. Section III.b.

28. Section III.b. does not have a geographic restriction, but instead 
prohibits Link and Raynor, for a period of two years, from soliciting 
“the Company’s” customers and prospective customers with whom 
Link and Raynor had “Material Contact and/or” about whom they 
received “Confidential Information.” (ECF No. 3, at Exs. 1 and 2, sec. 
III.) Defendants do not challenge the reasonableness of the prohibition 
on Link and Raynor soliciting Wells Fargo customers or prospective 
customers with whom they had Material Contact. Instead, Defendants 
argue that the terms “the Company” and “Confidential Information” are 
defined so broadly in the Employment Agreement that it makes the pro-
hibition against Link and Raynor soliciting customers and prospective 
customers about whom they received “Confidential Information” unrea-
sonably vague and overly broad. (ECF No. 8, at pp. 8–10.)

29. The Employment Agreements define “the Company” to include 
not only Wells Fargo Insurance Services, but also its “past, present, and 
future parent companies, subsidiaries, predecessors, successors, affil-
iates, and acquisitions.” (ECF No. 3, Exs. 1 and 2.) The Employment 
Agreement does not identify the subsidiary and affiliate companies, but 
according to publicly available data from Wells Fargo, it is a vast organi-
zation with many affiliate companies. 

30. Wells Fargo noted to its shareholders in its 2016 Annual Report 
that Wells Fargo “provide[s] banking, insurance, investments, mort-
gage, and consumer and commercial finance through more than 8,600 
locations, 13,000 ATMs, digital (online, mobile and social), and contact 
centers (phone, email and correspondence), and [Wells Fargo] ha[s] 
offices in 42 countries and territories.” WELLS FARGO, 2016 ANNUAL REPORT 
36 (2016)1. Wells Fargo listed 44 significant subsidiaries in an attached 

1. Available online at: https://www.wellsfargo.com/assets/pdf/about/investor-relations/ 
annual-reports/2016-annual-report.pdf
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exhibit to its Form 10-K annual report to the United States Securities 
Exchange Commission (“SEC”) for 2017. Wells Fargo, Form 10-K 
Annual Report to SEC (Exhibit 21) (Jan. 3, 2018)2. The listed subsidiar-
ies include, inter alia, companies that provide personal, commercial, 
and real estate financing, insurance companies, venture capital firms, 
securities companies, and holding companies. Id. In 2016, Wells Fargo 
employed over 269,000 full-time employees. WELLS FARGO, 2016 ANNUAL 
REPORT 36 (2016).

31. Defendants contend that North Carolina courts have found sim-
ilarly broad prohibitions on soliciting customers of parent, subsidiary, 
and affiliate companies for whom the former employees performed no 
services unreasonable as matter of law. Medical Staffing Network, 194 
N.C. App. at 657, 670 S.E.2d at 328 (finding restrictive covenants unen-
forceable because the plaintiff had no legitimate business interest in 
foreclosing solicitation of clients of “an unrestricted and undefined set 
of [the plaintiff’s] affiliated companies that engage in business distinct 
from the . . . business in which [the defendant] had been employed”). 

32. To the extent that Link and Raynor are prohibited from soliciting 
Wells Fargo customers or prospective customers with whom they had 
“Material Contact” during the last year of their employment, the poten-
tial inclusion of customers of affiliate companies does not necessarily 
render the restriction overbroad and unreasonable. See, e.g., Laboratory 
Corp. of America Holdings v. Kearns, 84 F. Supp. 3d 447, 459 (M.D.N.C. 
Jan. 30, 2015) (“In North Carolina, covenants prohibiting competition for 
a former employer’s customers are only enforceable when they prohibit 
the employee from contacting customers with whom the employee actu-
ally had contact during his former employment.”). If Link and Raynor 
had significant interactions with customers or prospective customers 
of affiliate companies of Wells Fargo, Wells Fargo may have a legitimate 
interest in restricting them from soliciting those customers.

33. Link and Raynor, however, are not only prohibited from solicit-
ing Wells Fargo customers with whom they had “Material Contact”, but 
also from soliciting customers and prospective customers about whom 
they received “Confidential Information.” The Restrictive Agreements 
define “Confidential Information” as including “the Company’s Trade 
Secrets and other proprietary information relating to its business meth-
ods, personnel, and customers.” (ECF No. 3, at Exs. 1 and 2, sec. II.) 
Wells Fargo’s “Trade Secrets” are defined as including, but not limited to:

2. Available online at: https://www.sec.gov/Archives/edgar/data/72971/000007297118 
000272/wfc-12312017xex21.htm 
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[T]he names, address, and contact information of the 
Company’s customers and prospective customers, as well 
as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli-
cies and objectives; 

[A]ny information concerning the Company’s operations, 
including without limitation, information related to its 
methods, services, pricing, costs, margins and mark ups, 
finances, practices, strategies, business plans, agree-
ments, decision-making, systems, technology, policies, 
procedures, marketing, sales, techniques, agent informa-
tion, and processes; [and]

[A]ny other proprietary and/or confidential information 
relating to the Company’s customers, employees, prod-
ucts, services, sales, technologies, or business affairs.

(Id.)

34. The Restrictive Agreements further expand the definition of 
“Confidential Information” to include the “Records of the Company,” 
and provide that:

‘Records’ include, but are not limited to original, dupli-
cated, computerized, memorized, handwritten or any 
other form of information, whether contained in mate-
rials provided to me by the Company, or by any institu-
tion acquired by the Company, or compiled by me in any 
form or manner including information in documents or 
electronic devices, such as software, flowcharts, graphs, 
spreadsheets, resource manuals, videotapes, calendars, 
day timers, planners, rolodexes, or telephone directories 
maintained in personal computers, laptop computers, per-
sonal digital assistants or any other device.

(Id.)

35.  Defendants argue that the restriction on soliciting customers 
or prospective customers of “the Company” about whom they received 
“Confidential Information” is far too broad based on the definitions used 
in the Restrictive Agreements. For example, the Restrictive Agreements 
define “Confidential Information” as including the names and addresses 
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of customers and prospective customers of Wells Fargo and any of its 
affiliate companies, and Wells Fargo’s “Records” as including “memo-
rized, handwritten or any other form of information, . . . such as soft-
ware, flowcharts, graphs, spreadsheets, resource manuals, videotapes, 
calendars, day timers, planners, rolodexes, or telephone directories.” 
Arguably, the clause prohibits solicitation of any customers or prospec-
tive customers of Wells Fargo-affiliate companies whose name, address, 
or other contact information was shown (purposefully or inadvertently) 
to Link or Raynor during their employment, whether or not that cus-
tomer or prospective customer had any dealings with Wells Fargo’s 
insurance division or with Link or Raynor. Defendants aptly point out 
that, read literally, the non-solicitation provision in section III.b. would 
prohibit Link and Raynor from soliciting a prospective customer of a 
Wells Fargo affiliate company based simply on them having seen an 
“actual or prospective customer’s name in a calendar, day timer, plan-
ner, rolodex, or telephone directory maintained anywhere at any Wells 
Fargo company.” (ECF No. 8, at pp. 9–10.)

36.  In its brief, Plaintiff does not address the breadth of the defini-
tions of “the Company” and “Confidential Information” in the Restrictive 
Agreements, or attempt to explain why it has a business interest in 
prohibiting solicitation of such a vast array of customers. Instead, it 
argues that the provision restricting solicitation of customers or pro-
spective customers about whom Link and Raynor received “Confidential 
Information” can be disregarded because “Link and Raynor would not 
have had access to confidential information concerning a client or cus-
tomer they did not service, and there is no allegation in the Complaint 
alleging that they did.” (ECF No. 10, at p. 9.) Plaintiff misapprehends 
their burden in responding to the Motion to Dismiss. Plaintiff has not 
alleged that Link and Raynor received “Confidential Information” only 
regarding Wells Fargo customers and prospective customers whom they 
serviced, and the Court cannot accept the representations in its brief in 
lieu of allegations in the Complaint.  

37. At the hearing on the Motion to Dismiss, Plaintiff’s counsel also 
suggested that Wells Fargo would only seek to restrain Link and Raynor 
from soliciting customers with whom they had “Material Contact,” as 
Plaintiff has done in this lawsuit, and not customers about whom Link 
and Raynor received Confidential Information. This argument, however, 
is unavailing. It is the Court’s duty at this stage to analyze the restric-
tive covenant, as alleged, and determine whether it is reasonable and 
enforceable. The Court cannot read provisions out of the Restrictive 
Agreements based on Plaintiff’s representations in order to make the 
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covenant enforceable. A court may not construe an agreement in a way 
that ignores or deletes its plain terms. See, e.g., State v. Philip Morris 
USA, Inc., 193 N.C. App. 1, 12–13, 666 S.E.2d 783, 791 (2008) (stating that 
where the language of a contract is unambiguous, a court cannot ignore, 
insert, or improperly construe the meaning of any contract terms, but 
instead a court must infer the intent of the parties from the terms in 
the contract); Happ v. Creek Pointe Homeowner’s Ass’n, 215 N.C. App. 
96, 103–04, 717 S.E.2d 401, 406 (2011) (holding that even where the lan-
guage of a contract is ambiguous, it is a “fundamental rule of contract 
construction” that the court “gives effect to all of its provisions, if the 
court is reasonably able to do so”).

38. Finally, Plaintiff argues that, to the extent the prohibition in sec-
tion III.b. on soliciting customers about whom Link and Raynor received 
“Confidential Information” makes the covenant over-broad, the Court can 
“blue pencil,” or remove, that provision and enforce only the restriction 
on soliciting customers with whom they had “Material Contact.” (ECF 
No. 10, at pp. 12–13.) Under the “blue pencil doctrine,” North Carolina 
courts may specifically enforce divisible or separable sections of restric-
tive covenants while striking portions that are unenforceable. Whittaker 
General Medical Corp., 324 N.C. at 528, 379 S.E.2d at 828 (“If the contract 
is separable, however, and one part is reasonable, the courts will enforce 
the reasonable provision” (citing Welcome Wagon, Inc. v. Pender, 255 
N.C. 244, 120 S.E. 2d 739 (1961).); see also, Hartman v. W.H. Odell & 
Assocs., 117 N.C. App. 307, 317, 450 S.E.2d 912, 920 (1994) (“When the 
language of a covenant not to compete is overly broad, North Carolina’s 
“blue pencil” rule severely limits what the court may do to alter the cov-
enant. A court at most may choose not to enforce a distinctly separable 
part of a covenant in order to render the provision reasonable. It may 
not otherwise revise or rewrite the covenant.”).

39. The Court cannot “blue pencil” the provisions in section III.b. 
because the provision addressing customers about whom Link and 
Raynor received “Confidential Information” is not “distinctly separable” 
from the “Material Contact” provision. The two provisions are not con-
tained in separately numbered paragraphs, separate sentences, or even 
separated by the word “or.” Rather, the provisions are separated by the 
term “and/or.” The use of “and/or” suggests that the prohibitions could be 
read in both the conjunctive and disjunctive senses, and creates an ambi-
guity. “When the language in a contract is ambiguous, we view the practi-
cal result of the restriction by ‘construing the restriction strictly against 
its draftsman[.]’ ” Electrical South, Inc. v. Lewis, 96 N.C. App. 160, 167, 
385 S.E.2d 352, 356 (1989) (citing Manpower of Guilford County, Inc.  
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v. Hedgecock, 42 N.C. App. 515, 522, 257 S.E.2d 109, 115 (1979)). In this 
case, the Court concludes that the term “and/or” must be construed 
against Wells Fargo and read in the conjunctive sense for the purpose of 
applying the “blue pencil” doctrine. Under this interpretation, the provi-
sion restricting Link and Raynor from soliciting customers about whom 
they received “Confidential Information” is not clearly separable from 
the other restrictions in section III.b. and cannot be stricken.

ii. Section III.c. 

40. Section III.c. of the Restrictive Agreement prohibits Link and 
Raynor, for two years from their dates of termination, from accepting 
“insurance business from or provid[ing] Competitive Products/Services 
to” customers of “the Company” with whom they had “Material Contact, 
and/or” who were customers of “the Company” within the six months 
prior to their respective terminations from Wells Fargo. (ECF No. 3, at 
¶¶ 30 and 34; Exs. 1 and 2.)

41. Defendants first challenge the scope of section III.c. on the 
grounds that it prohibits Link and Raynor from “accepting insurance 
business from” former Wells Fargo customers. (ECF No. 8, at pp. 10–11.) 
Defendants contend that the term “insurance business” is undefined in 
the Restrictive Agreements and could encompass insurance products 
and services beyond the commercial insurance policies and services 
with which Link and Raynor were involved. (Id.) Defendants argue 
that the prohibition on accepting “insurance business” of any type from 
former customers is broader than necessary to protects Wells Fargo’s 
business interests. (Id.) While the Court concludes that there may be 
merit to Defendants’ argument, the Court arguably could “blue pencil” 
the phrase “accepting insurance business from” out of the description 
of the conduct restricted by section III.c. because the term is separated 
from the prohibition on “provid[ing] Competitive Products/Services to” 
by the word “or”, and could be viewed as a “distinctly severable” part 
of the covenant. Hartman, 117 N.C. App. at 317, 450 S.E.2d at 920; see 
also, Superior Performers, Inc. v. Meaike, 2014 U.S. Dist. LEXIS 50302, 
at *39–40 (M.D.N.C. Apr. 11, 2014) (“Although it is not separated off 
by number or in a different clause, the language can readily be struck 
through and the rest of the restrictive covenant still makes sense and 
stands on its own. Therefore, to the extent that the “or its Affiliates” 
language renders the restrictive covenant unreasonable, it is likely sepa-
rable from the remainder of the covenant, which is reasonable.”).

42. However, even if the phrase “accepting insurance business from” 
could be severed from the prohibition, it would not salvage the covenant 
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in section III.c. because the covenant prohibits Link and Raynor from 
providing competitive insurance products to customers with whom they 
had “Material Contact, and/or . . . customers of the Company within six 
(6) months prior to” their respective terminations from employment 
with Wells Fargo. (ECF No. 3, at ¶¶ 30 and 34.) Again, “the Company” is 
defined so broadly in the Restrictive Agreements that it sweeps within 
its ambit customers of far-flung Wells Fargo subsidiaries and affiliates 
unrelated to Wells Fargo’s commercial insurance business, and cus-
tomers w ith whom Link and Raynor would have had no contact. See, 
Medical Staffing Network, 194 N.C. App. at 657, 670 S.E.2d at 328. In 
addition, for the same reasons discussed above, the use of “and/or” must 
be construed against Wells Fargo, and III.c.ii. cannot be “blue penciled” 
out of the covenant contained in section III.c. Accordingly, the Court 
concludes that the restrictive covenant in section III.c. is too broad and 
is unreasonable as a matter of law.

43. Sections III.b. and III.c. of the Restrictive Agreements are too 
broadly written to be enforceable under North Carolina law. Accordingly, 
Defendants’ motion to dismiss Plaintiff’s First Count for breach of the 
non-solicitation of customers provisions in sections III.b. and III.c. of 
the Restrictive Agreements should be GRANTED. 

B. Breach of the non-solicitation of employees covenants 
(Count Two) 

44. In its second claim, Wells Fargo alleges that Link and Raynor 
breached the provisions of the Restrictive Agreements prohibiting them 
from soliciting Wells Fargo’s employees to terminate employment with 
Wells Fargo. (ECF No. 3, at ¶¶ 80–84.) Section III.a. of the Restrictive 
Agreements provide that for two years following termination, Link and 
Raynor “will not . . . solicit, recruit, or promote the solicitation or recruit-
ment of any employee or consultant of the Company for the purpose of 
encouraging that employee or consultant to leave the Company’s employ 
or sever an agreement for services.” (Id. at ¶¶ 30 and 34.) 

45. Courts in North Carolina have recognized that reasonable 
restrictions on a former employee’s right to solicit an employer’s cur-
rent employees are enforceable. Kennedy v. Kennedy, 160 N.C. App. 1, 
11–12, 584 S.E.2d 328, 335 (2003) (“[T]he covenant prohibiting Carroll 
from soliciting and hiring plaintiff’s former employees for the three-year 
period does not violate public policy.”); Superior Performers, Inc., 2014 
U.S. Dist. LEXIS 50302, at *30 (finding a two year restriction on solicit-
ing former employer’s current employees reasonable). A restriction on 
solicitation of employees generally is subject to the same requirements 
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as other restrictive covenants. Sandhills Home Care, L.L.C., 2016 NCBC 
LEXIS 61, at *36. 

46. Here, the non-solicitation of employees covenant is in writ-
ing and supported by consideration. Defendants do not argue that the 
covenant would violate public policy. See, Sandhills Home Care, 2016 
NCBC LEXIS 61, at *36 (citing Phelps Staffing, LLC v. C.T. Phelps, Inc., 
226 N.C. App. 506, 510, 740 S.E.2d 923, 927 (2013)). Defendants contend, 
however, that the non-solicitation of employees restriction is overbroad 
and unreasonable because it prohibits Link and Raynor from soliciting 
employees of “the Company.” (ECF No. 8, at pp. 11–12.) As noted herein, 
in 2016, Wells Fargo claimed to have 44 subsidiary companies employing 
a total of over 269,000 employees in personal and commercial banking, 
investment, insurance, and other businesses. As written, the Restrictive 
Agreement would prohibit Link and Raynor from soliciting or attempting 
to solicit hundreds of thousands of employees in a variety of businesses 
other than commercial insurance and across a vast geographic area.

47. Covenants restricting former employees from soliciting a for-
mer employer’s employees are another means of protecting the former 
employer’s interest in the good-will it has with its customers. Kennedy, 
160 N.C. App. at 11–12, 584 S.E.2d at 335 (enforcing prohibition against 
dentist soliciting his former practice’s employees, holding “[t]he evi-
dence demonstrates that plaintiff’s employees, many of whom had been 
employed in plaintiff’s practice for several years, were a valuable part 
of the asset owned by plaintiff, that the employees had developed per-
sonal relationships with plaintiff’s patients, that the employees were an 
integral part of a patient’s experience with plaintiff”). To establish that a 
non-solicitation of employees covenant is reasonable, an employer must 
establish that it has a protectable business interest in prohibiting solicita-
tion of former employees, and such prohibition must be no broader than 
necessary to protect that interest. In Medical Staffing Network, Inc., the 
Court held that a prohibition on the defendant soliciting employees of 
the plaintiff’s affiliate businesses for which the defendant did not work 
was overbroad.

[The plaintiff] presented no evidence, and the trial court 
made no findings that [the plaintiff] had any legitimate 
business interest in . . . foreclosing the solicitation of 
employees of . . . an unrestricted and undefined set of [the 
plaintiff’s] affiliated companies that engage in business 
distinct from the medical staffing business in which [the 
defendant] had been employed. We conclude that on its 
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face, this bar extends beyond any legitimate interest [the 
plaintiff] might have in this case.

194 N.C. App. at 657, 670 S.E.2d at 328.

48. Plaintiff has not alleged any facts that would support a legiti-
mate business interest in restricting Link or Raynor from soliciting 
employees working for Wells Fargo’s affiliate companies in any segment 
of the banking, investment, or insurance industries. It is highly unlikely 
that the vast majority of these employees would have had any involve-
ment or contact with Wells Fargo’s commercial insurance customers. 
The non-solicitation of employees covenant, as written, is unreasonable 
and unenforceable as a matter of law. Id.

49. Accordingly, the Defendants’ motion to dismiss Count Two for 
breach of the non-solicitation of employees provisions in section III.a. of 
the Restrictive Agreements should be GRANTED. 

C. Breach of the confidentiality covenant against Link 
and return of property provision against Link (Counts 
Three and Four)

50. Plaintiff also makes claims that Link and Raynor violated the 
covenants prohibiting use or disclosure of “Confidential Information,” 
and the provisions requiring return of “Records” and “Confidential 
Information,” in the Restrictive Agreements. (ECF No. 3, at ¶¶ 85–94.) 
Defendants argue the Complaint does not state claims against Link and 
seek dismissal of Counts Three and Four against Link only. (ECF No. 8, 
at pp. 12–14.) They do not seek dismissal of these claims against Raynor. 
(Id.) Defendants argue that Plaintiff makes nothing more than conclu-
sory allegations against Link, and does not plead facts supporting the 
claims for breach of the confidentiality and return of property provi-
sions. (Id.)

51. “The elements of a claim for breach of contract are (1) exis-
tence of a valid contract and (2) breach of the terms of [the] contract.” 
McLamb v. T.P. Inc., 173 N.C. App. 586, 588, 619 S.E.2d 577, 580 (2005); 
Regency Ctrs. Acquisition, LLC v. Crescent Acquisitions, LLC, 2018 
NCBC LEXIS 7, at *18 (N.C. Super. Ct. Jan. 24, 2018). The North Carolina 
Court of Appeals has held that “an agreement is not in restraint of trade 
. . . if it does not seek to prevent a party from engaging in a similar 
business in competition with the promisee, but instead seeks to pre-
vent the disclosure or use of confidential information.” Chemimetals 
Processing, Inc. v. McEneny, 124 N.C. App. 194, 197, 476 S.E.2d 374, 376 
(1996). Such an agreement is enforceable “even though the agreement 
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is unlimited as to time and area, upon a showing that it protects a legiti-
mate business interest of the promisee.” Id. at 197, 476 S.E.2d at 376-77  
(citation omitted).

52. The Court has thoroughly reviewed the allegations in the 
Complaint and concludes that Plaintiff has sufficiently alleged a claim 
against Link for breach of the “Confidential Information” restrictions, 
but has not alleged any facts that would support the claim that Link 
failed to return “Records and Confidential Information” after his resigna-
tion from Wells Fargo.

53. With regard to the claim for breach of the “Confidential 
Information” covenant, Plaintiff alleges that Link executed the 
Restrictive Agreement prohibiting the use or disclosure of “Confidential 
Information.” (ECF No. 3, at ¶ 30.) Plaintiff further alleges that Link 
solicited and obtained for BB&T the insurance business of custom-
ers that he serviced for Wells Fargo. (Id. at ¶¶ 39, 47, and 53.) Finally, 
Plaintiff alleges, albeit “upon information and belief”, that Link “used 
“Wells Fargo’s Confidential Information . . . to identify, contact, solicit, 
and induce” his former customers and to divert their business to BB&T. 
(Id. at ¶¶ 56, 88.) These allegations sufficiently state a claim for breach 
of contract regarding the “Confidential Information” provisions of the 
Restrictive Agreement at this stage of the case. Myrtle Apartments, 
Inc. v. Lumbermen’s Mut. Casualty Co., 258 N.C. 49, 51, 127 S.E.2d 
759, 761 (1962) (finding that in stating claims in a complaint, a plaintiff 
“may allege facts based on actual knowledge, or upon information and 
belief”). Defendants’ motion to dismiss Plaintiff’s Count Three against 
Link should be DENIED.

54. With regard to Count Four, the Complaint contains only the con-
clusory allegation that Link “fail[ed] to return to Wells Fargo its property 
upon resigning” from employment with Plaintiff. (Id. at ¶ 92.) Plaintiff 
does not, however, allege what property Link possessed or failed to 
return at the time of his resignation, nor any other facts underlying its 
claim for breach of the return of property provisions in the Restrictive 
Agreement. This is insufficient to support a claim for breach of the 
return of property provision. Myrtle Apartments, Inc., 258 N.C. at 51, 
127 S.E.2d at 761 (“In testing the sufficiency of a complaint, the court 
ignores the conclusions and looks to the facts.”) Defendants’ motion to 
dismiss Count Four against Link should be GRANTED.

D. Misappropriation of trade secrets (Count Five)

55. Plaintiff makes claims for misappropriation of trade secrets 
against all of the Defendants. (ECF No. 3, at ¶¶ 95–104.) Defendants 
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first argue that Plaintiff has not identified its trade secrets with sufficient 
specificity to support a claim for misappropriation under the NCTSPA. 
(ECF No. 8, at pp. 14–16.) Defendants also contend that Plaintiff does 
not allege the act or acts by which Defendants misappropriated any 
trade secrets. (Id. at pp. 15–16.)

56. Under the NCTSPA, “misappropriation” is defined as the “acqui-
sition, disclosure, or use of a trade secret of another without express 
or implied authority or consent, unless such trade secret was arrived 
at by independent development, reverse engineering, or was obtained 
from another person with a right to disclose the trade secret.” G.S.  
§ 66-152(1). A “Trade Secret” is:

[B]usiness or technical information, including but not lim-
ited to a formula, pattern, program, device, compilation of 
information, method, technique, or process that:

a. Derives independent actual or potential commercial 
value from not being generally known or readily ascertain-
able through independent development or reverse engi-
neering by persons who can obtain economic value from 
its disclosure or use; and

b. Is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.

G.S. § 66-152(3). 

57. The courts consider the following factors in determining 
whether information constitutes a trade secret:

(1) The extent to which [the] information is known out-
side the business; (2) the extent to which it is known to 
employees and others involved in the business; (3) the 
extent of measures taken to guard secrecy of the infor-
mation; ([4]) the value of information to [the] business 
and its competitors; ([5]) the amount of effort or money 
expended in developing the information; and ([6]) the ease 
or difficulty with which the information could properly be 
acquired or duplicated by others.

Wilmington Star-News, Inc. v. New Hanover Reg’l Med. Ctr., Inc., 125 
N.C. App. 174, 180–81, 480 S.E.2d 53, 56 (1997).

58. To survive a motion to dismiss, a plaintiff’s complaint “must 
identify a trade secret with sufficient particularity so as to enable a 
defendant to delineate that which he is accused of misappropriating and 
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a court to determine whether [misappropriation] has or is threatened to 
occur.” VisionAir, Inc. v. James, 167 N.C. App. 504, 510–11, 606 S.E.2d 
359, 364 (2004); AYM Techs., LLC. v. Rodgers, 2018 NCBC LEXIS 14, 
at *36–37 (N.C Super. Ct. Feb. 9, 2018) (quoting VisionAir). The com-
plaint also must set forth with sufficient specificity the acts by which the 
alleged misappropriation occurred. Washburn v. Yadkin Valley Bank & 
Tr. Co., 190 N.C. App. 315, 327, 660 S.E.2d 577, 586 (2008) (“These allega-
tions do not identify with sufficient specificity either the trade secrets 
[p]laintiffs allegedly misappropriated or the acts by which the alleged 
misappropriations were accomplished” (emphasis added).); see also, 
Bldg. Ctr., Inc. v. Carter Lumber, Inc., 2016 NCBC LEXIS 79, at *9 (N.C. 
Super. Ct. Oct. 21, 2016) (citing Washburn).

59. Defendants focus on Plaintiff’s inclusion of “customers’ names 
and addresses” as part of its alleged trade secrets, and argue that such 
information by itself generally does not constitute a trade secret. (ECF 
No. 8, at pp. 14–15.) Plaintiff, however, has not alleged that its trade 
secrets consist only of its customer names and contact information. 
Although the Complaint is vague in this regard, read liberally in favor of 
Plaintiff, the Complaint and the attached Restrictive Agreements appear 
to allege that Plaintiffs trade secrets include, inter alia:

Information concerning Wells Fargo’s customers and the 
details of their insurance needs and policies, including but 
not limited to information concerning Wells Fargo’s custom-
ers and the details of their insurance needs and policies, 
including but not limited to, customer policies, insurance 
application information, policy cost information, payment 
information, profit loss statements, insurance schedules, cer-
tificate of holder lists, underwriting information, detailed cus-
tomer information, detailed employee information, detailed 
property information, customer financial information, expira-
tion dates of insurance policies and insurance daily reports.

(ECF No. 3, at ¶ 17); 

The books, files, electronic data, and all other records of 
Wells Fargo, the confidential information contained in [the 
records], and especially the data pertaining to Wells Fargo 
customers, such as customers’ names and addresses, as well 
as additional information such as customers’ social secu-
rity numbers, account numbers, financial status, and other 
highly confidential personal and financial information[.]

(Id. at ¶ 97); and,
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[T]he names, addresses, and contact information of the 
Company’s customers and prospective customers, as well 
as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli-
cies and objectives[.]

(Id., Exs. 1 and 2, at sec. II.)

60. Within these sprawling lists, there are particular pieces of 
information that might constitute trade secrets, including: “insurance 
application information, policy cost information, payment information, 
profit loss statements, insurance schedules, certificate of holder lists, 
[and] underwriting information”; “expiration dates of insurance poli-
cies and insurance daily reports”; “customers’ social security numbers, 
account numbers, [and] financial status”; and “maturity and/or expira-
tion or renewal dates, loans, . . . investment activities, purchasing prac-
tices, [and], annuity policies and objectives.” (Id.) In addition, while not 
expressly pleaded, this information, if compiled in a database or other 
form for each of Plaintiff’s customers, might also constitute a trade 
secret. This Court has held that “where an individual maintains a com-
pilation of detailed records over a significant period of time,” such that 
they have particular value as a compilation or manipulation of informa-
tion, “those records could constitute a trade secret even if ‘similar infor-
mation may have been ascertainable by anyone in the . . . business.’ ” 
Koch Measurement Devices, Inc. v. Armke, 2015 NCBC LEXIS 45, at 
*13 (N.C. Super. Ct. May 1, 2015) (quoting Byrd’s Lawn & Landscaping, 
Inc. v. Smith, 142 N.C. App. 371, 376, 542 S.E.2d 689, 692 (2001)). See 
also, State ex rel. Utils. Comm’n v. MCI Telecomms., Corp., 132 N.C. 
App. 625, 634, 514 S.E.2d 276, 282 (1999) (concluding that a “compila-
tion of information” involving customer data and business operations 
which has “actual or potential commercial value from not being gener-
ally known” is sufficient to constitute a trade secret under the NCTSPA); 
RoundPoint Mortg. Co. v. Florez, 2016 NCBC LEXIS 18, at *31–32 
(N.C. Super. Ct. Feb. 18, 2016); Red Valve v. Titan Valve, 2018 NCBC 
LEXIS 41, at *27 (N.C. Super. Ct. Apr. 17, 2018) (citing Koch, Byrd’s,  
and RoundPoint).

61. The Court concludes that the allegations in this case, read gen-
erously, are minimally sufficient to put Defendants on notice of the trade 
secrets that they have allegedly misappropriated.
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62. Defendants next argue that the claims for misappropriation 
must be dismissed because Plaintiff fails to allege facts regarding the 
means by which Defendants misappropriated Plaintiff’s trade secrets. 
(ECF No. 8, at pp. 15–16.) With regard to Pack and BB&T, the Court 
agrees. Misappropriation requires the “acquisition, disclosure, or use of 
a trade secret without express or implied authority or consent.” G.S.  
§ 66-152(1). Plaintiff does not allege any acts by which Pack and BB&T 
allegedly misappropriated trade secrets. While Plaintiff alleges that 
Pack “had access to” Wells Fargo’s trade secret information while she 
was employed, there is no allegation that Pack accessed or acquired 
trade secrets at any time when she was not authorized to do so. Plaintiff 
also fails to allege facts that would show Pack disclosed or used Wells 
Fargo’s trade secrets, or that any particular customers for whom Pack 
was responsible have diverted their business from Wells Fargo to BB&T. 

63. In sum, the Complaint does not allege facts to support an allega-
tion of misappropriation against Pack, and the claim against her must be 
dismissed. Defendants’ motion to dismiss the misappropriation of trade 
secrets claims against Pack in Count Five of the Complaint therefore 
should be GRANTED.

64. Plaintiff also fails to allege facts that support its claim that 
BB&T misappropriated Wells Fargo’s trade secrets. Plaintiff does not 
allege that Link, Raynor, or Pack disclosed Wells Fargo’s trade secrets 
to BB&T or that BB&T acquired Wells Fargo’s trade secrets by some 
other means. Nor does Wells Fargo claim that BB&T has used Wells 
Fargo’s trade secrets, alleging only that “[u]pon information and belief, 
Individual Defendants have used Wells Fargo’s . . . Trade Secrets to 
identify, contact, solicit, and induce Wells Fargo’s clients.” (ECF No. 3, at 
¶ 56; emphasis added.) Instead, Plaintiff alleges only that “[u]pon infor-
mation and belief, the Defendants have misappropriated Wells Fargo’s 
trade secret information in order to unfairly compete against Wells Fargo 
and solicit its customers.” (Id. at ¶ 102.) The Court is not required to 
accept Wells Fargo’s conclusory speculation regarding BB&T’s alleged 
misappropriation of trade secrets. Washburn, 190 N.C. App. at 327, 660 
S.E.2d at 586 (affirming dismissal of misappropriation claim and holding 
“Defendant’s allegation that it ‘believes [Plaintiffs] used its trade secrets’ 
is general and conclusory”). Defendants’ motion to dismiss the misap-
propriation of trade secrets claims against BB&T in Count Five of the 
Complaint therefore should be GRANTED.

65. Plaintiff’s allegations in support of its claim that Link misap-
propriated trade secrets are weak, at best. Plaintiff does not expressly 
allege that Link ever accessed Wells Fargo’s trade secrets without 
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authorization or consent. To the contrary, Plaintiff alleges that Link had 
access to trade secret information only “by way of his employment with 
Wells Fargo.” (ECF No. 3, at ¶ 96.) The Complaint does not allege that 
Link downloaded, copied, or otherwise removed from Wells Fargo any 
trade secret information, nor that Link has disclosed trade secrets to 
BB&T or anyone else. Instead, Plaintiff alleges only that Link had access 
to Wells Fargo’s trade secret information during his employment with 
Wells Fargo, that Link became employed by BB&T, that some Wells 
Fargo customers for whom Link was responsible have transferred their 
business to BB&T, and “upon information and belief” Link has used 
Wells Fargo’s trade secret information to solicit these customers. A sig-
nificant inferential leap is required from those alleged facts to conclude 
that Link misappropriated trade secrets. 

66. Nevertheless, the Court is mindful that Plaintiff is entitled to 
have inferences drawn in its favor at this stage of the proceedings. 
Accordingly, the Court concludes that the claim for misappropria-
tion of trade secrets against Link should survive dismissal. Therefore, 
Defendants’ motion to dismiss the misappropriation of trade secrets 
claims against Link in Count Five of the Complaint should be DENIED.

67. Plaintiff’s allegations that Raynor, immediately prior to submit-
ting his resignation, entered Plaintiff’s offices after hours, and down-
loaded and copied documents that, on information and belief, contained 
Plaintiff’s trade secrets, sufficiently alleges the acts by which Raynor 
misappropriated trade secrets. Therefore, Defendants’ motion to dis-
miss the misappropriation of trade secrets claims against Raynor in 
Count Five of the Complaint should be DENIED. 

E. Tortious interference with contractual relations  
(Count Seven)

68. As its seventh claim, Plaintiff makes claims for tortious interfer-
ence with contract against all Defendants, alleging that they each inter-
fered with the Restrictive Agreements between Wells Fargo and Link 
and Raynor, respectively. (ECF No. 3, at ¶¶ 110–15.)  

69. To state a claim for tortious interference with contract, a plain-
tiff must allege: “(1) a valid contract between plaintiff and a third party 
which confers upon the plaintiff a contractual right against a third party; 
(2) the defendant knows of the contract; (3) the defendant intentionally 
induces the third person not to perform the contract; (4) and in doing so 
he acts without justification; (5) resulting in actual damage to the plain-
tiff.” Kuykendall, 322 N.C. at 661, 370 S.E.2d at 387 (citing Childress  
v. Abeles, 240 N.C. 667, 674, 84 S.E.2d 176, 181–82 (1954)).
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70. As a preliminary matter, the Court has already concluded that 
Plaintiff’s claims for breach of the non-solicitation of customers and 
non-solicitation of employees covenants in sections III.a., III.b. and III.c. 
of the Restrictive Agreements should be dismissed because those cov-
enants are invalid and unenforceable. Since no valid contract existed 
based on these covenants, Plaintiff’s claims that the Defendants inter-
fered with those covenants in the Restrictive Agreements must also fail. 
Medical Staffing Network, Inc., 194 N.C. App. at 658, 670 S.E.2d at 328 
(affirming dismissal of tortious interference claim where trial court had 
found restrictive covenants overbroad and unenforceable). Accordingly, 
Defendants’ motion to dismiss the claims for tortious interference in 
Count Seven of the Complaint claiming interference with the covenants 
not to solicit customers and employees should be GRANTED.

71. Similarly, to the extent that Plaintiff attempts to make a claim for 
tortious interference with contract based on Defendants’ alleged inter-
ference with the return of property provisions in Restrictive Agreement, 
the Court has dismissed the claim for breach of this provision as against 
Link. In addition, the Complaint does not plead any facts to support an 
allegation that Link, Pack, or BB&T engaged in any conduct intended 
to induce Raynor’s alleged breach of the return of property provisions. 
Defendants’ motion to dismiss the claims for tortious interference in 
Count Seven of the Complaint claiming interference with the return of 
property provisions should be GRANTED.

72. This leaves only the claim that Defendants intentionally inter-
fered with the confidential information covenants in the Restrictive 
Agreements. With regard to this claim, the Complaint fails to plead any 
facts to support an allegation that Pack interfered with the Restrictive 
Agreements between Wells Fargo and Link and Raynor. The claim 
against Pack for tortious interference fails and should be dismissed.

73.  Defendants contend that the claim for tortious interference 
against BB&T should be dismissed because Plaintiff does not plead 
facts in support of the allegation that BB&T intentionally induced Link 
or Raynor to breach the Restrictive Agreements. (ECF No. 8, at p. 17.) 
Defendants also argue that the claim for tortious interference against 
BB&T fails because the allegations in the Complaint establish that Wells 
Fargo and BB&T are competitors, but Plaintiff does not allege facts 
supporting the conclusory claim that BB&T acted without justification 
in interfering with the Restrictive Agreements. (Id. at pp. 17–18.) The 
Court agrees with Defendants on both contentions.

74. First, as with Pack, the Complaint does not contain a single alle-
gation of fact that BB&T engaged in any conduct designed to interfere 
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with the Restrictive Covenants. Unlike the vast majority of cases that 
arise in this context, Plaintiff does not allege that BB&T recruited Link 
and Raynor as part of a campaign to raid Wells Fargo’s sales force, that 
BB&T encouraged Link and Raynor to secretly acquire Wells Fargo’s 
confidential information, nor that BB&T directed Link and Raynor to 
target their former Wells Fargo customers and solicit their commercial 
insurance business. Rather, Plaintiff alleges only that Link and Raynor 
resigned from Wells Fargo, became employed with BB&T, and subse-
quently diverted several customers from Wells Fargo to BB&T. These 
allegations do not sufficiently state that BB&T intentionally interfered 
with the Restrictive Covenants.

75. In addition, Wells Fargo and BB&T were competitors in the 
commercial insurance industry. The North Carolina Supreme Court has 
held that if the defendant’s interference is “for a legitimate business pur-
pose, his actions are privileged. . . . [C]ompetition in business consti-
tutes justifiable interference in another’s business relations and is not 
actionable so long as it is carried on in furtherance of one’s own interest 
and by means that are lawful.” Peoples Sec. Life Ins. Co. v. Hooks, 322 
N.C. 216, 221, 367 S.E.2d 647, 650 (1988). This “privilege [to interfere] 
is conditional or qualified; that is, it is lost if exercised for a wrong pur-
pose. In general, a wrong purpose exists where the act is done other 
than as a reasonable and bona fide attempt to protect the interest of the 
defendant which is involved.” Id. at 220, 367 S.E.2d at 650. 

76. “If the defendant’s only motive is a malicious wish to injure the 
plaintiff, [defendant’s] actions are not justified.” Hooks, 322 N.C. at 221, 
367 S.E.2d at 650. The malice required to overcome a justification of 
business competition is legal malice, and not actual malice. Childress, 
240 N.C. at 675, 84 S.E.2d at 182 (“It is not necessary, however, to allege 
and prove actual malice in the sense of personal hatred, ill will, or spite 
in order to make out a case for the recovery of compensatory damages 
against the outsider for tortiously inducing the breach of the third per-
son’s contract with the plaintiff. The term ‘malice’ is used in this connec-
tion in its legal sense, and denotes the intentional doing of the harmful 
act without legal justification.”); Murphy v. McIntyre, 69 N.C. App. 323, 
328–29, 317 S.E.2d 397, 401 (1984) (noting that legal malice “means inten-
tionally doing a wrongful act or exceeding one’s legal right or authority 
in order to prevent the making of a contract between two parties” and 
the act “must be taken with the design of injuring one of the parties  
to the contract or of gaining some advantage at the expense of a party”); 
Robinson, Bradshaw, & Hinson, P.A. v. Smith, 129 N.C. App. 305, 318, 
498 S.E.2d 841, 851 (1998) (“A person acts with legal malice if he does a 
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wrongful act or exceeds his legal right or authority in order to prevent 
the continuation of the contract between the parties.”).

77. In order to survive dismissal, a complaint alleging tortious inter-
ference “must admit of no motive for interference other than malice.” 
Pinewood Homes, Inc. v. Harris, 184 N.C. App. 597, 605, 646 S.E.2d 826, 
832–33 (2007); Filmar Racing, Inc. v. Stewart, 141 N.C. App. 668, 674, 
541 S.E.2d 733, 738 (2001) (“[W]e have held that the complaint must admit 
of no motive for interference other than malice.”); Kerry Bodenhamer 
Farms, LLC v. Nature’s Pearl Corp., 2017 NCBC LEXIS 27, at *16 (N.C. 
Super. Ct. Mar. 27, 2017) (holding “[t]he pleading standards for a tortious 
interference with contract claim are strict. The complaint must admit 
of no motive for interference other than malice. When the complaint 
reveals that the interference was justified or privileged, this Court must 
grant a motion” to dismiss (citations and quotations omitted)).

78. Here, Plaintiff has alleged that the Defendants, including BB&T, 
acted “without justification”, but does not plead facts supporting a claim 
that BB&T acted with malice or for any improper purpose, nor that 
BB&T was motivated by anything other than an interest in successfully 
competing against Wells Fargo. (ECF No. 3, at ¶ 113.) The recruitment of 
employees from a business competitor is presumptively privileged com-
petitive activity, absent an allegation of legal malice. Hooks, 322 N.C. 
at 221, 367 S.E.2d at 650. The claim for tortious interference as against 
BB&T fails and should be dismissed.

79. With regard to the claims against Link and Raynor for tor-
tious interference with the confidentiality covenants in the Restrictive 
Agreements, Plaintiff has not alleged facts to support an allegation 
that Raynor induced Link to violate his confidentiality covenant. To the 
contrary, Raynor resigned his employment with Wells Fargo over five 
months after Link left Wells Fargo and became employed with BB&T, 
and Plaintiff offers no explanation as to why Raynor would encour-
age Link to violate confidentiality restrictions while both were still 
employed with Wells Fargo. The allegations do not support a claim for 
tortious interference with the confidentiality covenants against Raynor. 
Therefore, the tortious interference with contract claim based on these 
allegations fails and should be dismissed. 

80. With regard to Link, Plaintiff alleges that “Raynor told his man-
ager at Wells Fargo that [ ] Link encouraged him to leave Wells Fargo 
for BB&T.” (ECF No. 3, at ¶ 41.) While this is not an express allega-
tion that Link encouraged Raynor to also violate his confidentiality cov-
enant, the Court concludes that the allegation arguably would support 
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the claim for tortious interference against Link, and Plaintiff’s claim that 
Link tortiously interfered with the confidentiality covenant in Raynor’s 
Restrictive Agreement.

81. Therefore, Defendants’ motion to dismiss Count Seven for tor-
tious interference with contractual relations is DENIED as to Plaintiff’s 
claim that Link interfered with the confidentiality covenant in Raynor’s 
Restrictive Agreement. Defendants’ motion to dismiss Count Seven for 
tortious interference with contractual relations as to all other Defendants 
and claims is GRANTED, and such claims are DISMISSED.

F.  Unfair and deceptive trade practices (Count Eight)

82. As its Eighth claim, Plaintiff alleges that all Defendants have 
engaged in unfair and deceptive acts or practices in violation of G.S.  
§ 75-1.1. (ECF No. 3, at ¶¶ 116–120.) Plaintiff specifically alleges that 

Defendants’ wrongful acts, include[e] but [are] not limited 
to, Defendants’ misappropriation of trade secrets, con-
spiracy and fraudulent scheme to divert business opportu-
nities away from Wells Fargo, theft of company property 
to gain an unfair advantage, interference with Defendant 
Link and Defendant Raynor’s contractual obligations 
owed to Wells Fargo, and other deceptive, unethical and 
unscrupulous conduct[.]

(ECF No. 3, at ¶ 117.)

83. “To establish a prima facie case of unfair and deceptive trade 
practices, a plaintiff must show that (1) the defendant committed an 
unfair or deceptive act or practice, (2) the act was in or affecting com-
merce, and (3) the act proximately caused injury to the plaintiff.” White 
v. Consol. Planning, Inc., 166 N.C. App. 283, 303, 603 S.E.2d 147, 161 (2004).

84. Defendants correctly point out that the facts pleaded in the 
Complaint do not support allegations of a “conspiracy and fraudu-
lent scheme to divert business opportunities away from Wells Fargo.” 
Plaintiff does not make claims for fraud or conspiracy, and there are no 
facts alleged that would support such claims. Plaintiff makes no argu-
ment in support of these allegations, and the claim for unfair and decep-
tive trade practices cannot be based on such conduct.

85. In addition, the underlying claims against Pack and BB&T for 
misappropriation of trade secrets and intentional interference with con-
tract have been dismissed. Plaintiff does not allege, nor argue, that Pack 
or BB&T engaged in any other conduct that would support a claim for 
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unfair trade practices. Therefore, Defendants’ motion to dismiss the 
claims against Pack and BB&T for unfair and deceptive trade practices 
in Count Eight of the Complaint should be GRANTED.  

86. With regard to the claims against Link and Raynor, “[a] viola-
tion of the [NCTSPA] constitutes an unfair act or practice under N.C. 
Gen. Stat. § 75-1.1.” Medical Staffing Network, Inc., 194 N.C. App. at 659, 
670 S.E.2d at 329 (citing N.C. Gen. Stat. § 66-146(2007)). Since Plaintiff’s 
claims against Link and Raynor for misappropriation of trade secrets 
survive dismissal, so must the claims for violation of G.S. § 75-1.1. 
Defendants’ motion to dismiss the claims against Link and Raynor for 
unfair and deceptive trade practices in Count Eight of the Complaint 
should be DENIED. 

III.  CONCLUSION

THEREFORE, IT IS ORDERED that Defendants’ motion to dismiss 
is GRANTED, in part, and DENIED, in part, as follows: 

1. Defendants’ motion to dismiss Plaintiff’s First and Second 
Counts for breach of contract are GRANTED, and the claims 
are DISMISSED. 

2. Defendants’ motion to dismiss Plaintiff’s Count Three for 
breach of contract against Link is DENIED.

3. Defendants’ motion to dismiss Count Four for breach of con-
tract against Link is GRANTED, and the claim is DISMISSED.

4. Defendants’ motion to dismiss Count Five for misappropria-
tion of trade secrets against Pack and BB&T is GRANTED, and 
those claims are DISMISSED.

5. Defendants’ motion to dismiss Count Five for misappropria-
tion of trade secrets against Link and Raynor is DENIED. 

6. Defendants’ motion to dismiss Count Seven for tortious inter-
ference with contractual relations is DENIED as to Plaintiff’s 
claim that Link interfered with the confidentiality covenant in 
Raynor’s Restrictive Agreement.

7. Defendants’ motion to dismiss Count Seven for tortious inter-
ference with contractual relations as to all other Defendants 
and claims is GRANTED, and those claims are DISMISSED.

8. Defendants’ motion to dismiss the claims against Pack and 
BB&T in Count Eight for unfair and deceptive trade practices 
is GRANTED, and those claims are DISMISSED.
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9. Defendants’ motion to dismiss the claims against Link and 
Raynor in Count Eight for unfair and deceptive trade practices 
is DENIED.

This, the 8th day of May, 2018.

  /s/ Gregory P. McGuire  
 Gregory P. McGuire
 Special Superior Court Judge
    for Complex Business Cases
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001P19 Teressa B. Rouse 
v. Forsyth County 
Department of 
Social Services

1. Petitioner’s PDR Under  
N.C.G.S. § 7A-31 (COA17-884) 

2. Respondent’s Conditional PDR  
Under N.C.G.S. § 7A-31

3. Respondent’s Motion to Stay 
Reinstatement of Employee

1. Allowed 

 
2. Denied 

 
3. Allowed 
01/14/2019 
Dissolved 
05/09/2019

002A19 State v. John 
Thomas Coley

1. State’s Motion for Temporary  
(COA18-234) 

2. State’s Petition for Writ of Supersedeas 

 
3. State’s Notice of Appeal Based Upon 
a Dissent

1. Allowed 
01/04/2019 

2. Allowed 
03/28/2019 

3.

009P19 State v. Allen 
Jamison

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-292)

Denied

012P19 State v. Timothy  
A. Noble

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-299)

Denied

014P09-2 State v. Keith 
Lavoris Hall

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA17-1250) 

2. Def’s Petition for Writ of Certiorari 
to Review Order of the COA 

3. State’s Motion to Dismiss PDR

1. --- 

 
2. Denied

 
3. Allowed

015P19 State v. Anthony 
Vinh Nguyen

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA17-1163) 

2. Def’s PDR Under N.C.G.S. § 7A-31 

3. State’s Motion to Dismiss Appeal

1. --- 

 
2. Denied 

3. Allowed

018P19 The Estate 
of Anthony 
Lawrence Savino 
v. The Charlotte-
Mecklenburg 
Hospital Authority, 
a North Carolina 
Hospital Authority, 
D/B/A Carolinas 
Healthcare System 
and CMC-Northeast

1. Plt’s PDR Under N.C.G.S. § 7A-31 
(COA17-1335) 

2. Def’s (The Charlotte-Mecklenburg 
Hospital Authority, D/B/A Atrium Health 
and Carolinas Healthcare System 
Northeast) PDR Under N.C.G.S. § 7A-31 

3. Plt’s Conditional PDR Under N.C.G.S. 
§ 7A-31 

4. North Carolina Advocates for 
Justice’s Conditional Motion for Leave 
to File Amicus Brief

1. Allowed 

 
2. Allowed 

 
 
 
3. Allowed 

 
4. Dismissed 
without  
prejudice 

Davis, J., 
recused
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031A18 Crowell v. Crowell Def’s Motion to Deem Brief Timely Filed Allowed

033P19 State v. Cameron 
Romero Graves

Def’s PDR Under N.C.G.S.  
§ 7A-31(COA17-1380)

Denied

037P19 Natasha Spencer  
v. Portfolio Recovery 
Associates, LLC

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-629)

Denied

038P19 State v. Markline 
Oguchukwu Ajoku

1. Def’s Petition for Writ of Certiorari 
to Review Order of COA (COAP18-522) 

2. Def’s Motion to Proceed  
In Forma Pauperis 

3. Def’s Motion to Appoint Counsel 

 
4. Motion to Consolidate Matters

1. Dismissed 

 
2. Allowed 

 
3. Dismissed 
as moot 

4. Dismissed 
as moot

039A99-2 State v. Timmy 
Euvonne Grooms

Def’s Motion to Establish Deadline to 
File Petition for Writ of Certiorari

Allowed 
04/02/2019

041P19 Jonathan Brunson 
v. North Carolina 
Innocence Inquiry 
Commission and  
the State of  
North Carolina

Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 
(COA18-659)

Denied

044P19 Jonathan E. 
Brunson v. 
North Carolina 
Department of 
Public Safety, North 
Carolina Prisoner 
Legal Services, Inc., 
and the State of 
North Carolina

Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 
(COA18-657)

Denied

045P07-4 State v. Terry 
Gilmore

1. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the  
COA (COAP19-110) 

2. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of  
Superior Court, Gaston County 

3. Def’s Pro Se Motion to  
Appoint Counsel

1. Dismissed 

 
 
2. Dismissed 

 
 
3. Dismissed 
as moot 

Ervin, J. 
recused
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053P19 Terry L. Brown  
v. Wendover Plaza 
LLC Delhaize 
America LLC

1. Plt’s Pro Se Motion for Notice  
of Appeal 

2. Plt’s Pro Se Petition for Writ of 
Certiorari to Review Order of the COA 

3. Def’s Motion to Dismiss Appeal 

4. Plt’s Pro Se Motion to Amend Petition 
for Writ of Certiorari 

5. Plt’s Pro Se Motion to Deny Motion 
to Dismiss 

6. Plt’s Pro Se Motion to Compel

1. --- 

 
2. Denied 

 
3. Allowed 

4. Allowed 

 
5. Denied 

 
6. Denied

058P19 Tracie Lee  
Gilmartin v. Michael 
Thomas Gilmartin

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-466)

Denied

062P19 State v. Carlos 
Sinclair

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-293)

Denied

065A19 In the matter of 
A.R.A., P.Z.A., Z.K.A.

Respondent-Father’s Motion to Stay 
Briefing Schedule

Dismissed 
as moot 
05/01/2019

068P19 State v. Eric 
Christopher Orr

Def’s Pro Se Petition for Writ of 
Certiorari to Review Decision of the 
COA (COA18-424)

Denied

072P19 International 
Property 
Developments, 
LLC D/B/A 
Signature Group 
v. K. Construction 
& Roofing, LLC, 
Evangel Worship 
Center, Inc., and 
Bank of the Ozarks 
as Successor-in-
Interest to Bank of 
the Carolinas

Def’s (Evangel Worship Center, Inc.) 
PDR Under N.C.G.S. § 7A-31  
(COA17-509, COA17-509-2)

Denied

073P19 State v. Corey  
F. Maldonado

Def’s Pro Se Motion for PDR  
(COAP19-44)

Dismissed

076P19 State v. Hadari 
Aponte

Def’s Pro Se Motion for PDR Review 
(COAP18-221)

Dismissed

079P18 State v. Kenneth 
Vernon Golder

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA16-987) 

2. State’s Conditional PDR Under 
N.C.G.S. § 7A-31

1. Allowed

 
2. Allowed
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081P19 State v. James 
Michael Latham, Jr.

Def’s PDR Under N.C.G.S. § 7A-31 
(COA17-1075)

Denied 

Davis, J., 
recused

082P19 State v. Joseph 
Brian Shelton

Def’s PDR Under N.C.G.S. § 7A-31 
(COA17-1426)

Denied 

Davis, J., 
recused

083P19 The Estate of 
William Belk, by and 
through Taquitta 
Belk, Administratrix 
v. Boise Cascade 
Wood Products, 
L.L.C., a member 
of Boise Cascade 
Company, John Doe 1 
and John Doe 2 

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-542)

Denied

084P19 State v. Christopher 
Neal Swafford

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-324)

Denied

089P19 State v. Brian Keith 
Robinson

1. Def’s Pro Se Notice of Appeal 
Based Upon a Constitutional Question 
(COA18-661) 

2. Def’s Pro Se PDR Under  
N.C.G.S. § 7A-31

1. Dismissed 
ex mero motu 

 
2. Denied

092A19 In the Matter of 
T.N.H.

Respondent-Mother’s Motion to Amend 
the Record on Appeal

Allowed 
04/26/2019

093P19 Wendell M. Turner 
v. Delmonte Food 
Co., Inc.

1. Plt’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Forsyth County 

2. Plt’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Forsyth County 

3. Plt’s Pro Se Motion to Amend Petition 
for Writ of Certiorari

1. Dismissed 

 
 
2. Dismissed 

 
 
3. Allowed

095P19 In the Matter of The 
Estate of Clarence 
Maynard Johnson

Respondent’s PDR Under  
N.C.G.S. § 7A-31 (COA18-778)

Denied
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096P19 State v. Markline 
Oguchukwu Ajoku

1. Def’s Petition for Writ of Certiorari 
to Review Order of the COA  
(COAP19-163) 

2. Def’s Petition for Writ of Certiorari 
to Review Orders of District and 
Superior Court, Wake County 

3. Def’s Petition for Writ of Mandamus 

4. Def’s Motion to Amend Petition for 
Writ of Certiorari 

5. Def’s Motion for Leave of Court to 
Consider Def’s Reply 

6. Def’s Petition for Writ of Certiorari 
to Review Order of the COA 

7. Def’s Motion for Temporary Stay 

 
8. Def’s Petition for Writ of Supersedeas 

9. Def’s Motion to Remove Duplicate 
State Response

1. Dismissed 

 
 
2. Dismissed 

 
 
3. Denied 

4. Dismissed 
as moot 

5. Dismissed 

 
6. Dismissed 

 
7. Denied 
04/23/2019 

8. Denied 

9. Dismissed 
as moot

104P19 State v. Joey  
Parice Graham

Def’s Pro Se Petition for  
Writ of Mandamus

Denied

109A19 In the Matter  
of C.M.C.

Respondent-Mother’s Petition for 
Writ of Certiorari to Review Order of 
District Court, Haywood County

Allowed 
04/24/2019

111P19 State v. Brittany Sue 
Opal Bryant

1. Def’s Petition for Writ of Certiorari to 
Review Order of the COA (COA18-649) 

2. Def’s Motion to Proceed  
In Forma Pauperis 

3. Def’s Motion to Withdraw Petition for 
Writ of Certiorari 

1. --- 

 
2. Allowed 

 
3. Allowed
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112P19 State v. Jwana 
Cherise Lake

1. Def’s Petition for Writ of Mandamus 

 
 
2. Def’s Petition for Writ of Certiorari 
to Review Order of the COA 

3. Def’s Petition for Writ of Certiorari 
to Review Orders of District and 
Superior Courts, Wake County 

4. Def’s Motion to Arrest the District 
Court Criminal Judgment 

5. Def’s Motion for Temporary Stay 

 
6. Def’s Petition for Writ of Supersedeas 

 
7. Def’s Motion for Leave of Court to 
Consider Def’s Reply 

 
8. Def’s Motion for Leave of Court to 
Consider Def’s Reply 

 
9. Def’s Motion to Withdraw  
Mandamus Petition

1. Dismissed 
as moot 
04/16/2019 

2. Denied 
04/16/2019 

3. Denied 
04/18/2019 

 
4. Denied 
04/18/2019 

5. Denied 
04/01/2019 

6. Denied 
04/18/2019

7. Dismissed 
as moot 
04/18/2019

8. Dismissed 
as moot 
04/18/2019

9. Dismissed 
as moot 
04/18/2019

114P19 State v. Juston  
Leon Williams

Def’s Pro Se Petition for Writ of  
Habeas Corpus

Dismissed 
03/29/2019

117P19 State v. Brittany Sue 
Opal Bryant

1. Def’s Motion for Temporary Stay 
(COAP19-194) 

2. Def’s Petition for Writ of Supersedeas 

3. Def’s Petition for Writ of Certiorari 
to Review Order of the COA 

4. Def’s Petition for Writ of Certiorari 
to Review Orders of District and 
Superior Court, Wake County 

5. Def’s Petition in the Alternative for 
Writ of Prohibition 

6. Def’s Motion for Leave of Court to 
Consider Def’s Reply 

7. Def’s Motion to Consolidate Matters

1. Denied 
04/10/2019 

2. Denied 

3. Dismissed 

 
4. Dismissed 

 
 
5. Dismissed 

 
6. Dismissed 

 
7. Dismissed 
as moot
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118P19 State v. Brittany Sue 
Opal Bryant

1. Def’s Petition for Writ of Certiorari to 
Review Order of the COA (COAP19-201) 

2. Def’s Petition for Writ of Certiorari to 
Review Orders of District and Superior 
Courts, Wake County 

3. Def’s Motion for Leave of Court to 
Consider Def’s Reply 

4. Def’s Motion to Redact Petition for 
Writ of Certiorari

1. Dismissed 

 
2. Dismissed 

 
 
3. Dismissed 

 
4. Allowed

119P18 State v. Christopher 
B. Smith

1. Def’s Motion for Temporary Stay 
(COA17-680) 

2. Def’s Petition for Writ of Supersedeas 

3. Def’s PDR Under N.C.G.S. § 7A-31 

4. State’s Conditional PDR Under 
N.C.G.S. § 7A-31

1. Allowed 
04/19/2018 

2. Allowed 

3. Allowed 

4. Allowed

122P19 In the matter of 
A.R.A., P.Z.A., Z.K.A.

Respondent-Mother’s PDR Prior  
to a Determination of the COA 
(COAP19-101)

Allowed 
05/01/2019

124PA14-2 State v. Jason  
Lynn Young

Def’s PDR Under N.C.G.S. § 7A-31 
(COA13-586-2)

Denied

130PA17-2 Joan A. Meinck  
v. City of Gastonia, 
a North Carolina 
Municipal 
Corporation

Def’s PDR Under N.C.G.S. § 7A-31 
(COA16-892-2)

Denied

131P18 State v. Zachary 
Allen Blankenship

1. State’s Motion for Temporary Stay 
(COA17-713) 

 
 
2. State’s Petition for Writ of Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31 

4. Def’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
05/03/2018 
Dissolved 
05/09/2019 

2. Denied 

3. Denied 

4. Denied

131P19 State v. Roderick 
Demetrius Blount

1. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the COA 

2. Def’s Pro Se Petition for  
Writ of Habeas Corpus 

3. Def’s Pro Se Motion to Proceed  
In Forma Pauperis

1. Denied 
04/15/2019 

2. Denied 
04/15/2019 

3. Allowed 
04/15/2019

134P19 State v. John 
Christian Duff

1. Def’s Motion for Temporary Stay 

 
2. Def’s Petition for Writ of Supersedeas

1. Allowed 
03/29/2019 

2.
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135P19 State v. Paulino  
R. Serrano

Def’s Pro Se Petition for Writ of  
Habeas Corpus

Denied 
04/16/2019

136P19 State v. Kim 
Ragland

1. Def’s Pro Se Notice of Appeal 
Based Upon a Constitutional Question 
(COA18-799) 

2. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the COA

1. Dismissed 
ex mero motu 

 
2. Denied

145PA17-2 In the Matter of A.P. 1. Guardian ad Litem’s Motion for 
Temporary Stay (COA16-1010-2) 

 
 
2. Guardian ad Litem’s Petition for  
Writ of Supersedeas 

3. Guardian ad Litem’s PDR Under 
N.C.G.S. § 7A-31 

1. Allowed 
09/12/2018 
Dissolved 
05/09/2019 

2. Denied 

 
3. Denied 

Davis, J., 
recused

161P19 Elizabeth Ball, 
Employee v. Bayada 
Home Health 
Care, Employer, 
Arch Insurance 
Group, Inc., 
Carrier (Gallagher 
Bassett Services, 
Inc., Third-Party 
Administrator)

1. Defs’ Motion for Temporary Stay 
(COA18-918) 

2. Defs’ Petition for Writ of Supersedeas 

3. Defs’ PDR Under N.C.G.S. § 7A-31 

1. Allowed 
05/01/2019 

2. 

3. 

Davis, J., 
recused

162P19 State v. DaQuan 
Antonio Green

Def’s Pro Se Motion for  
Petition Regarding Violation of  
Constitutional Rights

Dismissed 
05/03/2019

165P19 In re Bart F. 
McClain

Petitioner’s Pro Se Motion for Review of 
Emergency Appeal 

Dismissed 
05/08/2019

167P19 Cornelius Alvin 
Nobles v. Stephen 
C. Jacobs, 
Superintendent 
III, Columbus 
Correctional 
Institution

1. Petitioner’s Pro Se Petition for  
Writ of Habeas Corpus 

2. Petitioner’s Pro Se Motion in the 
Alternative to Appoint Counsel

1. Denied 
05/03/2019 

2. Denied 
05/03/2019 

Davis, J., 
recused

169P19 State v. Brian Keith 
Hughes

1. State’s Motion for Temporary Stay 

 
2. State’s Petition for Writ of Supersedeas

1. Allowed 
05/03/2019 

2.

170A19 State v. Melvin 
Lamar Fields

1. State’s Motion for Temporary Stay 

 
2. State’s Petition for Writ of Supersedeas

1. Allowed 
05/06/2019 

2.
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176P18 Kent Jeffries, 
Petitioner and 
Lynwood Hare, 
Frances L. Hare, 
Bobbie Lewis 
Jeffries, and 
Thomas Glenn 
Finch, Intervening 
Petitioners  
v. County of Harnett, 
Respondent and 
Drake Landing 
LLC, William Dan 
Andrews, and 
Linda Andrews, 
Intervening 
Respondents 

Intervening Respondents’ PDR Under 
N.C.G.S. § 7A-31 (COA17-729)

Denied

181A16 Lawrence Piazza 
and Salvatore 
Lampuri v. Gregory 
Brannon, David 
Kirkbride and 
Robert Rice

Plts’ Petition for Writ of Certiorari to 
Review Decision of the COA

Dismissed  
as moot 

Earls, J., 
recused 

Davis, J., 
recused

199P18 State v. Shenandoah 
Freeman

Def’s Pro Se Motion for PDR  
(COA17-347) 

Denied

246A09-2 State v. Michael 
Wayne Sherrill

1. Def’s Motion for Appropriate Relief  

2. State’s Motion for Extension of 
Time to File Response to Motion for 
Appropriate Relief

1. 

2. Allowed 
04/26/2019

247P16-5 State v. Jonathan 
Eugene Brunson

Def’s Pro Se Motion for Petition for 
Rehearing of PDR

Dismissed

247P16-6 State v. Jonathan 
Eugene Brunson

Def’s Pro Se Motion for PDR  
(COAP18-881)

Dismissed

252A95-3 State v. Carl  
Lorice Brewton

Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Buncombe County

Dismissed

271A18 State ex rel. Utilities 
Commission v. 
Attorney General

1. Intervenor’s (Sierra Club) Motion to 
Admit Bridget M. Lee Pro Hac Vice 

2. Intervenor’s (Sierra Club) Motion to 
Admit Dorothy E. Jaffe Pro Hac Vice 

1. Allowed 
04/15/2019 

2. Allowed 
04/15/2019

271A18 State ex rel. Utilities 
Commission  
v. Attorney General

Attorney General’s Motion to Amend 
Appendix to Brief 

Allowed 
05/07/2019
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292P03-5 State v. Wali Farad 
Muhammad Bilal

Def’s Pro Se Motion for PDR  
(COAP17-579)

Denied 
04/15/2019

300A93-3 State v. Norfolk 
Junior Best

Def’s Petition for Writ of Certiorari to 
Review Order of Superior Court,  
Bladen County 

Allowed 

Ervin, J., 
recused

309P15-6 State v. Reginald 
Underwood Fullard

Def’s Pro Se Motion for  
Appropriate Relief

Dismissed

323A92-11 State v. Charles 
Alonzo Tunstall

1. Def’s Pro Se Motion for Notice of 
Appeal (COAP18-823) 

2. Def’s Pro Se Motion for PDR 

3. Def’s Pro Se Petition in the 
Alternative for Writ of Mandamus

1. Dismissed 

 
2. Dismissed 

3. Dismissed

330P18 State v. William 
Burnett Lindsey

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA17-676) 

2. Def’s Petition for Writ of Certiorari 
to Review Order of the COA

1. Denied 

 
2. Dismissed 
as moot

332P17-2 Joris Haarhuis, 
Administrator 
of the Estate of 
Julie Haarhuis 
(Deceased)  
v. Emily Cheek

1. Def’s Motion for Temporary Stay 
(COA17-1179) 

 
 
2. Def’s Petition for Writ of Supersedeas 

3. Def’s PDR Under N.C.G.S. § 7A-31 

4. Plt’s Motion to Reconsider and Vacate 
Order Allowing Temporary Stay 

5. Universal Insurance Company’s PDR 
Under N.C.G.S. § 7A-31 

6. North Carolina Association of 
Defense Attorneys’ Conditional Motion 
for Leave to File Amicus Brief 

7. Walter K. Burton, Stephanie W. 
Anderson, and the Law Firm of  
Burton, Sue & Anderson, LLP’s  
Motion to Withdraw 

8. National Consumer Bankruptcy 
Rights Center and National Association 
of Consumer Bankruptcy Attorneys’ 
Conditional Motion for Leave to File 
Amicus Brief

1. Allowed 
10/19/2018 
Dissolved 
05/09/2019 

2. Denied 

3. Denied 

4. Denied 
10/22/2018 

5. Denied 

 
6. Dismissed 
as moot 

 
7. Allowed 

 
 
 
8. Dismissed 
as moot  

Davis, J., 
recused
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333P18-2 State v. Douglas 
Wayne Stanaland

1. Def’s Pro Se Motion for Petition for 
Redress of Grievances 

2. Def’s Pro Se Motion for Claim of  
Void Judgments 

3. Def’s Pro Se Motion for  
Injunctive Relief

1. Denied 
05/03/2019 

2. Denied 
05/03/2019 

3. Denied 
05/03/2019

341P12-8 State v. Donald 
Durrant Farrow

1. Def’s Pro Se Motion for 
PDR(COAP16-888) 

2. Def’s Pro Se Motion for  
Appropriate Relief

1. Dismissed 

 
2. Dismissed 

Ervin, J., 
recused

356P18 Briana Washington 
Glover, and 
Husband, Randie 
Janson Glover, 
Individually v. 
The Charlotte-
Mecklenburg 
Hospital Authority, 
a North Carolina 
Hospital Authority, 
D/B/A Carolinas 
Healthcare System, 
Carolinas Medical 
Center, Carolinas 
Healthcare 
System University, 
Carolinas Medical 
Center-University, 
CMC-University, 
Carolinas 
Healthcare System 
Mercy, Carolinas 
Medical Center 
Mercy, CMC-Mercy, 
Greater Carolinas 
Women’s Center, 
and Carolinas 
Laboratory 
Network; and Glen 
Ellis Powell, II, MD, 
Individually

1. Defs’ PDR Under  
N.C.G.S. § 7A-31(COA17-1398) 

2. North Carolina Association of 
Defense Attorneys’ Conditional Motion 
for Leave to File Amicus Brief 

3. Plts’ Conditional PDR  
Under N.C.G.S. § 7A-31 

4. Def’s Motion for Temporary Stay of 
the Decision of the COA 

 
 
5. Def’s Petition for Writ of Supersedeas 

1. Denied 

 
2. Dismissed 
as moot

 
3. Dismissed 
as moot 

4. Allowed 
11/01/2018 
Dissolved 
05/09/2019  

5. Denied 

Ervin, J., 
recused 

Davis, J., 
recused

362P17-2 James Cornell 
Howard v. Wayne 
County Clerk  
of Court

Def’s Pro Se Petition for  
Writ of Mandamus

Denied 

Davis, J., 
recused
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388P09-4 State v. Shayno 
Marcus Thomas

1. Def’s Pro Se Petition for Writ of 
Habeas Corpus 

2. Def’s Pro Se Motion to  
Appoint Counsel

1. Denied 
05/01/2019 

2. Dismissed 
as moot 
05/01/2019

390P12-3 State v. Todd  
Joseph Martin

1. Def’s Pro Se Motion for PDR  
(COA 18-404) 

2. Def’s Pro Se Motion to Proceed  
In Forma Pauperis

1. Dismissed 

 
2. Allowed

401A18 State ex rel. Utilities 
Commission  
v. Attorney General

1. Intervenor’s (Sierra Club) Motion to 
Admit Bridget M. Lee Pro Hac Vice 

2. Intervenor’s (Sierra Club) Motion to 
Admit Dorothy E. Jaffe Pro Hac Vice

1. Allowed 
04/15/2019 

2. Allowed 
04/15/2019

401A18 State ex rel. Utilities 
Commission  
v. Attorney General

Attorney General’s Motion to Amend 
Appendix to Brief 

Allowed 
05/08/2019

403P18 Jonathan E. 
Brunson v. N.C. 
Dept. of Human 
Resources, Office of 
the Clerk of the N.C. 
Court of Appeals, 
Office of the N.C. 
Court of Appeals, 
Office of the Clerk 
of the N.C. Supreme 
Court, Office of 
the N.C. Supreme 
Court, and the State 
of North Carolina

1. Plt’s Pro Se Motion for PDR  
(COAP18-726) 

2. Plt’s Pro Se Motion to Proceed  
In Forma Pauperis 

3. Plt’s Pro Se Motion to Withdraw PDR

1. --- 

 
2. Allowed 

 
3. Allowed

412P18 Annette Baker, 
Ph.D. v. The  
North Carolina 
Psychology Board

1. Plt’s PDR Under N.C.G.S.  
§ 7A-31(COA18-264) 

2. Plt’s Motion for Temporary Stay 

 
 
 
3. Plt’s Petition for Writ of Supersedeas

1. Denied 

 
2. Allowed 
01/23/2019 
Dissolved 
05/09/2019 

3. Denied 

Davis, J. 
recused

413P18 State v. Daniel 
Barker

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA18-178) 

2. Def’s PDR Under N.C.G.S. § 7A-31

1. Dismissed 
ex mero motu 

2. Denied
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417P18 State v. Rudolph 
Coles, Jr.

1. State’s Motion for Temporary Stay 
(COA18-357) 

2. State’s Petition for Writ of Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
11/26/2018 

2. Allowed 

3. Allowed

423P18 State v. Timothy 
Lamont Hazel

1. Def’s Pro Se Notice of Appeal 
Based Upon a Constitutional Question 
(COA18-266) 

2. Def’s Pro Se PDR Under  
N.C.G.S. § 7A-31

1. Dismissed 
ex mero motu 

 
2. Denied

424P18 In re Tony Oxendine Petitioner’s Pro Se Petition for  
Writ of Mandamus

Denied

427P18 State v. Walter  
Britt Garrison

Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-156)

Denied

430P18 Debra Jones, 
Employee v. Wells 
Fargo Bank, NA, 
Employer, and Old 
Republic Insurance 
Company, Carrier

1. Plt’s Petition for Writ of Certiorari  
to Review Decision of the COA  
(COA18-245) 

2. Def’s Motion for Sanctions 

3. Plt’s Motion to Consider Petition for 
Writ of Certiorari a PDR 

1. Denied 

 
 
2. Denied 

3. Allowed

434P18 PHG Asheville, LLC 
v. City of Asheville

Respondent’s PDR Under  
N.C.G.S. § 7A-31 (COA18-251)

Allowed

436PA13-3 I. Beverly Lake, 
et al. v. State 
Health Plan for 
Teachers and State 
Employees, et al.

Joint PDR Prior to a Determination of 
the COA

Dismissed 
as moot 
04/11/2019 

Newby, J., 
recused 

Ervin, J., 
recused

444P09-6 State v. Charles 
Gene Rogers

Def’s Pro Se Petition for Writ of  
Habeas Corpus

Denied 
04/16/2019

444P18 Joseph Padron  
v. Bentley Marine 
Group, LLC, Larry 
D. Behm, Keenan 
W. Green, and Noel 
Winter

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-537)

Denied
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453P18 State v. Barbara 
Jean Myers McNeil

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA17-1404) 

2. Def’s PDR Under N.C.G.S. § 7A-31

3. State’s Motion to Deem Response 
Timely Filed 

4. Def’s Motion for Temporary Stay 

 
5. Def’s Petition for Writ of Supersedeas 

6. Def’s Motion to File an Amended PDR 

7. Def’s Amended PDR under N.C.G.S. 
§ 7A-31 

8. Def’s Petition in the Alternative for 
Writ of Certiorari to Review Decision 
of the COA

1. 

 
2 

3. 

 
4. Allowed 
04/17/2019 

5. 

6. 

7. 

 
8.

505P96-4 State v. Melvin Lee 
White, Jr. (DEATH)

Def’s Pro Se Petition for  
Writ of Mandamus

Denied

536P00-10 Terrance L. James 
v. State

1. Petitioner’s Pro Se Petition for Writ of 
Habeas Corpus 

2. Petitioner’s Pro Se Motion to Proceed 
Without Fees

1. Denied 
05/09/2019 

2. Allowed 
05/09/2019 

Ervin, J., 
recused



BUSINESS COURT RULES

ORDER ADOPTING AMENDMENTS TO THE RULES OF 
THE NORTH CAROLINA BUSINESS COURT

The Rules of the North Carolina Business Court are hereby amended 
to read as printed on the following pages.

These rules shall be effective on the 1st day of January, 2017, and 
shall apply to all actions designated to the Business Court before or after 
that date.

These amendments shall be promulgated by publication in the North 
Carolina Reports and posted on the Business Court’s web site.

Ordered by the Court in Conference, this the 20th day of December, 
2016.

For the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, 
this the 20th day of December, 2016.

J. BRYAN BOYD
Clerk of the Supreme Court



BUSINESS COURT RULES

GENERAL RULES OF PRACTICE AND PROCEDURE 
FOR THE NORTH CAROLINA BUSINESS COURT

Amended and Effective January 1, 2017

Rule Title 

1 Purpose and Scope

2 Mandatory Business Court Designation

3 Filing and Service

4 Time

5 Protective Orders and Filing under Seal

6 Hearings and Conduct

7 Motions

8 Presentation Technology

9 Case Management

10 Discovery

11 Mediation

12 Pretrial and Trial

13 Review of Administrative Actions

14 Appeals

15 Receivers

16 Referees

-- Appendix 1: Notice of Designation Template

-- Appendix 2: Case Management Report Template

-- Appendix 3: Potential Terms of Receivership Order

-- Appendix 4: Potential Terms of Order Appointing Referee

-- Appendix 5: Pretrial Order Template
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RULE 1:  PURPOSE AND SCOPE

1.1 Purpose.

These Rules should be construed and enforced to foster profes-
sionalism and civility; to permit the orderly, just, and prompt consid-
eration and determination of all matters; and to promote the efficient 
administration of justice.

1.2 Scope.

These Rules govern every civil action that is designated as a man-
datory complex business case or assigned to a Business Court judge 
under Rule 2.1 of the General Rules of Practice for the Superior and 
District Courts Supplemental to the Rules of Civil Procedure.

1.3 Integration.

These Rules are intended to supplement, not supplant, the Rules 
of Civil Procedure and the General Rules of Practice. To the extent these 
Rules conflict with local rules or standing orders from the county of 
venue, these Rules will govern.

1.4 Effective date.

These Rules take effect on January 1, 2017, and apply to all actions 
designated to the Court before or after that date.

1.5 Definitions.

(a) “The Court” refers to the North Carolina Business Court.

(b) “The General Rules of Practice” refers to the General Rules 
of Practice for the Superior and District Courts Supplemental to the 
Rules of Civil Procedure.

(c) “The Rules” refers to the Business Court Rules.

(d) “The Rules of Civil Procedure” refers to the North Carolina 
Rules of Civil Procedure.

RULE 2:  MANDATORY BUSINESS COURT DESIGNATION

2.1 Designation.

(a) Form of notice.

The party seeking to designate an action as a mandatory complex 
business case must file a Notice of Designation as provided in N.C. Gen. 
Stat. § 7A-45.4. Appendix 1 to the Rules contains a Notice of Designation 
template.
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(b) Method of service.

In addition to serving the Notice of Designation as required by 
section 7A-45.4(c), the designating party should e-mail the Notice of 
Designation to the Chief Business Court Judge, the Chief Justice of the 
Supreme Court of North Carolina, and, as practicable, all parties.

(c) Civil action number.

Before a party files a Notice of Designation in an action, the Clerk 
of Superior Court in the county of venue will assign a civil action num-
ber to the action. When an action is designated or assigned to the Court, 
the action retains that civil action number.

(d) Cost.

Within ten days of the assignment of an action to a Business Court 
judge, the party responsible for paying the cost described in N.C. Gen. 
Stat. § 7A-305(a)(2) must file a certification in the Court that the cost has 
been paid to the Clerk of Superior Court in the county of venue.

2.2  Opposing a Notice of Designation.

If a party files an opposition to a Notice of Designation pursuant to 
N.C. Gen. Stat. § 7A-45.4(3), then any other party may file a response to 
the opposition. The response must be filed within fifteen days of service 
of the opposition or as otherwise ordered by the Court. Unless the Court 
orders otherwise, the party that filed the opposition may not file a reply.

If the case is no longer designated as a mandatory complex busi-
ness case, the action will proceed on the regular civil docket in the 
county of venue, although any party may seek to have the action des-
ignated as exceptional under Rule 2.1 of the General Rules of Practice.

2.3 Designation based on an amended pleading.

(a) Procedure.

If a party amends a pleading, and the amendment raises a new 
material issue listed in N.C. Gen. Stat. § 7A-45.4(a), any party may seek 
designation of the action as a mandatory complex business case within 
the time periods set forth in section 7A-45.4(d).

If the party that files the amended pleading seeks designation, the 
Notice of Designation must be made contemporaneously with the filing 
of the amended pleading.

If another party seeks designation based on the amended pleading, 
the Notice of Designation must be filed within thirty days of service of 
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the amended pleading. For proposed amended pleadings, the thirty-day 
period begins to run on the later of (a) the timely filing of the Court-
allowed pleading or (b) three days after the entry of any order that 
deems the proposed amended pleading to be filed.

If, as a result of the amended pleading, the action falls within 
section 7A-45.4(b), the action must be designated to the Court under 
that section, and section 7A-45.4(g) will apply to any action if there is  
no designation.

(b) New eligibility for designation.

Rule 2.3(a) applies only to an action that had not previously quali-
fied under section 7A-45.4(a) for designation to the Court. Parties added 
by subsequent pleadings, however, may designate an action to the Court 
in accordance with section 7A-45.4(d).

The Notice of Designation procedure should not be utilized in con-
nection with an amended pleading for the purpose of interfering with 
or delaying ongoing or upcoming proceedings or where designation of 
the action as a mandatory complex business case would be inconsistent 
with the interests of justice given the status of the proceedings.

2.4 What constitutes designation.

For purposes of the Rules, an action is designated as a manda-
tory complex business case when the Chief Justice of the Supreme 
Court of North Carolina issues an order as described in N.C. Gen. Stat.  
§§ 7A-45.4(c) and (f). A party’s filing of a Notice of Designation does not 
constitute designation of the action as a mandatory complex business 
case or effectuate the assignment of a case to the Court.

2.5  Designation under N.C. Gen. Stat. § 7A-45.4(a)(9).

When seeking designation based on N.C. Gen. Stat. § 7A-45.4(a)(9), 
if the plaintiff, thirdparty plaintiff, or petitioner lacks the consent of all 
parties, then the plaintiff, third-party plaintiff, or petitioner may file a 
conditional Notice of Designation contemporaneously with the com-
plaint, third-party complaint, or petition for judicial review. The condi-
tional Notice of Designation will be construed to comply with section 
7A-45.4(d)(1). The plaintiff, third-party plaintiff, or petitioner will then 
have thirty days after service on all parties of the complaint, third-party 
complaint, or petition for judicial review to file a supplement to the con-
ditional Notice of Designation that reflects consent by all parties to the 
Notice of Designation. A Notice of Designation filed by a plaintiff, third-
party plaintiff, or petitioner under section 7A-45.4(d)(14) is not deemed 
to be complete until the supplement is filed.
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RULE 3:  FILING AND SERVICE

3.1 Mandatory electronic filing.

Except as otherwise specified in the Rules, all filings in the Court 
must be made electronically through the Court’s electronic-filing system 
beginning immediately upon designation of the action as a mandatory 
complex business case by the Chief Justice of the Supreme Court of 
North Carolina or assignment to a Business Court judge pursuant to 
Rule 2.1 of the General Rules of Practice. Counsel who appear in the 
Court are expected to have the capability to use the electronic-filing 
system. Instructions for filing documents through the Court’s electronic- 
filing system are available on the Court’s website. Counsel should 
exercise diligence to ensure that the description of the document 
entered during the filing process accurately and specifically describes 
the document being filed.

3.2  Who may file.

A filing through the electronic-filing system may be made by coun-
sel, a person filing on counsel’s behalf, or a pro se litigant. Parties who 
desire not to use the electronic-filing system may file a motion for relief 
from using the system, but the Court will grant that relief for counsel 
only upon a showing of exceptional circumstances. A request by a pro 
se party to forgo use of the electronic-filing system will be determined 
on a good-cause standard.

3.3 Electronic identities.

Counsel who appear in the Court and pro se parties who are not 
excused from using the electronic-filing system must promptly obtain 
an electronic identity from the Court. An electronic identity consists of 
a username and password. Any person who has obtained an electronic 
identity must maintain adequate security over that identity.

3.4  Electronic signatures.

(a) Form.

A document to be filed that is signed by counsel must be signed 
using an electronic signature. A pro se party must also use an electronic 
signature on any document that the party is permitted to file by e-mail 
pursuant to Rule 3.2. An electronic signature consists of a person’s name 
preceded by the symbol “/s/.” An electronic signature serves as a signa-
ture for purposes of the Rules of Civil Procedure.
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(b) Multiple signatures.

A filing submitted by multiple parties must bear the electronic sig-
nature of one counsel for each party that submits the filing. By filing a 
document with multiple electronic signatures, the lawyer whose elec-
tronic identity is used to file the document certifies that each signatory 
has authorized the use of his or her signature.

(c) Form of signature block.

Every signature block must contain the signatory’s name, bar num-
ber, physical address, phone number, and e-mail address.

3.5 Format of filed documents.

All filings must be made in a file format approved by the Court. 
The Court maintains a list of approved formats on its website. Pleadings, 
motions, and briefs filed electronically must not be filed in an opti-
cally scanned format, unless special circumstances dictate otherwise. 
Proposed orders must be filed in a format permitted by the filing instruc-
tions on the Court’s website. The electronic file name for each document 
filed with the Court must clearly identify its contents.

3.6  Time of filing.

If a document is due on a date certain, then the document must 
be filed by 5:00 p.m. Eastern Time on that date, unless the Court  
orders otherwise.

3.7 Notice of filing.

When a document is filed, the Court’s electronic-filing system gen-
erates a Notice of Filing. The Notice of Filing is sent by e-mail to all 
counsel of record. Filing is not complete until issuance of the Notice of 
Filing. A document filed electronically is deemed filed on the date stated 
in the Notice of Filing.

3.8  Notice and entry of orders, judgments, and other matters.

The Court will transmit all orders, decrees, judgments, and other 
matters through the Court’s electronic-filing system, which, in turn, will 
generate a Notice of Filing to all counsel of record. The issuance by the 
electronic-filing system of a Notice of Filing for any order, decree, or 
judgment constitutes entry and service of the order, decree, or judgment 
for purposes of Rule 58 of the Rules of Civil Procedure. The Court will 
file a copy of each order, decree, or judgment with the Clerk of Superior 
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Court in the county of venue. If a pro se litigant is permitted to forgo 
use of the electronic-filing system under Rule 3.2, the Court will deliver 
a copy of every order, decree, judgment, or other matter to that pro se 
litigant by alternative means.

3.9  Service.

(a) Effect of Notice of Filing.

After an action has been designated as a mandatory complex busi-
ness case or otherwise assigned to the Court, the issuance of a Notice of 
Filing constitutes adequate service under the Rules of Civil Procedure 
of the filed document. Service by other means is not required unless the 
party served is a pro se party. Service of materials on pro se parties is 
governed by Rule 3.9(e). Documents filed with the Court must bear a 
certificate of service stating that the documents have been filed elec-
tronically and will be served in accordance with this rule.

(b) E-mail addresses.

Each counsel of record must provide the Court with a current 
e-mail address and maintain a functioning e-mail system. The Court will 
issue a Notice of Filing to the e-mail address that counsel has provided 
to the Court.

(c) Service of non-filed documents.

When a document must be served but not filed, the document 
must be served by e-mail unless (a) the parties have agreed to a different 
method of service or (b) the Case Management Order calls for another 
manner of service. Service by e-mail under this rule constitutes adequate 
service under Rule 5 of the Rules of Civil Procedure.

(d) Effect on Rule 6(e) of the Rules of Civil Procedure.

Electronic service made under the Rules through the electronic-
filing system or by e-mail under Rule 3.9(c) is treated the same as service 
by mail for purposes of Rule 6(e) of the Rules of Civil Procedure.

(e) Service on pro se parties.

All documents filed with the Court must be served upon a pro se 
party by any method allowed by the Rules of Civil Procedure, unless the 
Court directs otherwise.

3.10 Procedure when the electronic-filing system appears to fail.

If a person attempts to file a document, but (a) the person is 
unable for technical reasons to transmit the filing to the Court; (b) the 
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document appears to have been transmitted to the Court, but the person 
who filed the document does not receive a Notice of Filing; or (c) some 
other technical reason prevents a person from filing the document, the 
person attempting to file the document must make a second attempt  
at filing.

If the second attempt fails, the person may continue further 
attempts to file or may (1) notify the Court of the technical failure by 
phone call to the judicial assistant for the presiding Business Court 
judge and (2) e-mail the document for which filing attempts were made 
to filinghelp@ncbusinesscourt.net. The e-mail must state the date and 
time of the attempted filings and a brief explanation of the relevant 
technical failure(s). The e-mail does not constitute efiling, but serves as 
proof of an attempt to e-file in order to protect a party in the event of an 
imminent deadline and satisfies the deadline, notwithstanding Rule 3.7, 
unless otherwise ordered. The e-mail should also be copied to counsel 
of record. The Court may ask the person to make another filing attempt.

For purposes of calculating briefing or response deadlines, a doc-
ument filed electronically is deemed filed at the time and on the date 
stated in the Notice of Filing.

3.11 Filings with the Clerk of Superior Court.

Any material filed with the Court that is listed in Rule 5(d) of the 
Rules of Civil Procedure must also be filed with the Clerk of Superior 
Court in the county of venue within five business days of the date of the 
filing with the Court. Unless otherwise directed by the Administrative 
Office of the Courts, the Clerk of Superior Court in the county of venue 
maintains the official file for any action designated to the Court, and the 
Court is not required to maintain copies of written materials provided 
to it.

3.12 Appearances.

Counsel whose names appear on a signature block in a Court fil-
ing need not file a separate notice of appearance for the action. After 
making an initial filing with the Court, counsel should verify that their 
names are listed on the docket for the action on the Court’s efiling sys-
tem. Counsel whose names do not appear on that docket, but whose 
names should appear, should contact the judicial assistant for the pre-
siding Business Court judge and request to be added. Out-of-state attor-
neys may be added to that docket only after admission pro hac vice to 
appear in the action.
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RULE 4:  TIME

4.1 Motions to extend time periods.

(a) Procedure.

After an action has been designated as a mandatory complex 
business case or assigned to a Business Court judge under Rule 2.1 of 
the General Rules of Practice, all motions to extend any time period 
prescribed or allowed by these Rules, by the Rules of Civil Procedure, 
or by court order must be filed with the Court. If the action has been 
designated as a mandatory complex business case but has not yet been 
assigned to a particular Business Court judge, then the motion must be 
submitted to the Chief Business Court Judge.

(b) Basis.

A motion to extend a time period must demonstrate good cause 
and comply with Rule 7.3.

(c) Effect.

The filing of a motion to extend time automatically extends the 
time for filing or the performance of the act for which the extension is 
sought until the earlier of the expiration of the extension requested or a 
ruling by the Court. If the Court denies the motion, then the filing is due 
or the act must be completed no later than 5:00 p.m. Eastern Time on the 
second business day after the Court issues its order, unless the Court’s 
order provides a different deadline.

(d) Modifications by the Court.

The Court may modify any time period on its own initiative, unless 
a rule or statute prohibits modification of the time period.

(e) Relationship with Rule 6(b) of the Rules of Civil Procedure.

Nothing in the Rules precludes parties from entering into bind-
ing stipulations in the manner permitted by Rule 6(b) of the Rules of  
Civil Procedure.

4.2  Extensions of time that do not require a motion.

(a) Papers due within twenty days of designation.

If any statute, rule of procedure, Business Court Rule, or court 
order requires the filing or service of any paper fewer than twenty days 
after the designation of an action as a mandatory complex business case 
or the assignment of an action to a Business Court judge under Rule 2.1 
of the General Rules of Practice, then the time for filing or service of that 
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paper is automatically extended to the twentieth day following the des-
ignation, unless a Business Court judge orders otherwise. This rule does 
not apply to time periods that, by rule or statute, cannot be extended 
and is subject to modification by Court order.

(b) Discovery responses.

The parties may agree, without a Court order, to extend any time 
period for responses to written discovery. A Court order is required, 
however, if a party seeks to modify any discoveryrelated deadline that 
has been established by a Court order. Rule 10.4(a) contains the standards 
and procedure for filing a motion to extend the discovery period or to take 
discovery beyond the limits set forth in the Case Management Order.

RULE 5:  PROTECTIVE ORDERS AND FILING UNDER SEAL

5.1 Generally.

(a) Rule 5 applies to both parties and non-parties. References to 
“parties” in this rule therefore include non-parties.

(b) Parties should limit the materials that they seek to file under 
seal. The party seeking to maintain materials under seal bears the bur-
den of establishing the need for filing under seal.

(c) This rule should not be construed to change any requirement or 
standard that otherwise would govern the issuance of a protective order.

(d) Parties are encouraged to agree on terms for a proposed 
protective order that governs the confidentiality of discovery materials 
when exchanged between or among the parties.

5.2  Procedures for sealed filing.

(a) Pursuant to a protective order.

The Court may enter a protective order under Rule 26(c) of the 
Rules of Civil Procedure that contains standards and processes for the 
handling, filing, and service of sealed documents. Proposed protective 
orders submitted to the Court should include procedures similar to 
those described in subsections (b) through (d) of this rule.

(b) In the absence of a protective order.

In the absence of an order described in Rule 5.2(a), any party that 
seeks to file a document or part of a document under seal must provi-
sionally file the document under seal together with a motion for leave to 
file the document under seal. The motion must be filed no later than 5:00 
p.m. Eastern Time on the day that the document is provisionally filed 
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under seal. The motion must contain information sufficient for the Court 
to determine whether sealing is warranted, including the following:

(1) a non-confidential description of the material sought to  
be sealed;

(2) the circumstances that warrant sealed filing;

(3) the reason(s) why no reasonable alternative to a sealed  
filing exists;

(4) if applicable, a statement that the party is filing the mate-
rial under seal because another party (the “designating party”) has 
designated the material under the terms of a protective order in a 
manner that triggered an obligation to file the material under seal 
and that the filing party has unsuccessfully sought the consent of 
the designating party to file the materials without being sealed;

(5) if applicable, a statement that any designating party 
that is not a party to the action is being served with a copy of the 
motion for leave;

(6) a statement that specifies whether the party is request-
ing that the document be accessible only to counsel of record 
rather than to the parties; and

(7) a statement that specifies how long the party seeks to 
have the material maintained under seal and how the material is to 
be handled upon unsealing.

(c) Until the Court rules on the sealing motion, any document 
provisionally filed under seal may be disclosed only to counsel of record 
and their staff until otherwise ordered by the Court or agreed to by  
the parties.

(d) Within five business days of the filing or provisional filing of 
a document under seal, the party that filed the document should file a 
public version of the document. The public version may bear redactions 
or omit material, but the redactions or omissions should be as limited 
as practicable. In the rare circumstance that an entire document is filed 
under seal, in lieu of filing a public version of the document, the filing 
party must file a notice that the entire document has been filed under 
seal. The notice must contain a non-confidential description of the docu-
ment that has been filed under seal.

5.3  Role of designating party.

If a motion for leave to file under seal is filed by a party who is not 
the designating party, then the designating party may file a supplemental 
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brief supporting the sealing of the document within seven business days 
of service of the motion for leave. The supplemental brief must comply 
with the requirements in Rule 7. In the absence of a brief, the Court may 
summarily deny the motion for leave and may direct that the document 
be unsealed.

RULE 6:  HEARINGS AND CONDUCT

6.1  Notice of hearing.

The Court will typically issue a notice of hearing prior to a hear-
ing. The Court will usually issue the notice at least five business days 
prior to the hearing. The Court retains the flexibility to convene counsel 
informally if doing so would advance the interests of justice. A ruling on 
a motion heard after notice to the parties will not be subject to attack 
solely because a notice of hearing was not issued as provided by this rule.

6.2. Hearing procedures.

The Court may conduct pretrial hearings in person or by any 
technological means accessible to all parties in an action. Unless oth-
erwise specified, all pretrial hearings will be held in the Business Court 
courtroom assigned to the presiding Business Court judge. Unless oth-
erwise ordered, or unless the parties agree otherwise, any court reporter 
transcribing any pretrial hearing or conference will be present in the 
Business Court courtroom.

6.3 Conduct before the Court.

(a) Addressing the Court.

Counsel should speak clearly and audibly from a standing posi-
tion behind counsel table or the podium. Counsel may not approach the 
bench without the Court’s request or permission.

(b) Examination of witnesses and jurors.

Counsel must examine witnesses and jurors from a sitting position 
behind counsel table or standing from the podium, except as otherwise 
permitted by the Court. Counsel may only approach a witness for the 
purposes of presenting, inquiring about, or examining the witness about 
an exhibit, document, or diagram.

(c) Professionalism.

Participants in Court proceedings must conduct themselves pro-
fessionally. Adverse witnesses, counsel, and parties must be treated 
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with fairness and civility both in and out of Court. Counsel must yield 
gracefully to rulings of the Court and avoid disrespectful remarks.

6.4 Contact with the Court.

(a) E-mail.

Any e-mails to a Business Court judge about a pending matter 
must copy at least one counsel of record for each party.

(b) Contact with Court personnel.

Counsel may contact the judicial assistants or law clerks of the 
Business Court judges to discuss scheduling and logistical matters. 
Neither counsel nor counsel’s professional staff may seek advice or 
comment from a judicial assistant or law clerk on any matter of sub-
stance. Counsel should communicate with Business Court judges, law 
clerks, and judicial assistants with appropriate professional courtesy.

In the absence of exigent circumstances, and unless opposing 
counsel has consented otherwise, any written communication by coun-
sel to Court personnel regarding a pending matter must include or copy 
at least one counsel of record for each party.

RULE 7:  MOTIONS

7.1 Filing.

After an action has been designated as a mandatory complex 
business case or assigned to a Business Court judge under Rule 2.1  
of the General Rules of Practice, the Business Court judge to whom  
the action is assigned will preside over all motions and proceedings  
in the action, unless and until an order has been entered under N.C. 
Gen. Stat. § 7A-45.4(e) ordering that the case not be designated a manda-
tory complex business case or the Chief Justice of the Supreme Court of 
North Carolina revokes approval of the designation.

7.2  Form.

All motions must be made in electronic form and must be accom-
panied by a brief (except for those motions listed in Rule 7.10). Each 
motion must be set out in a separate document. A motion unaccompa-
nied by a required brief may, in the discretion of the Court, be summar-
ily denied. This rule does not apply to oral motions made at trial or as 
otherwise provided in the Rules.
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7.3 Consultation.

All motions, except those made pursuant to Rules 12, 55, 56, 59, 60, 
or 65 of the Rules of Civil Procedure, must reflect consultation with and 
the position of opposing counsel.

7.4 Motions decided on papers and briefs.

The Court may rule on a motion without a hearing. Special consid-
erations thought by counsel sufficient to warrant a hearing or oral argu-
ment may be brought to the Court’s attention in the motion or response.

7.5  Supporting materials and citations.

All materials, including affidavits, on which a motion relies must 
be filed with the motion or supporting brief. Materials that have been 
filed previously need not be re-filed, but the filing party should use spe-
cific references to the docket location of the previously filed materials to 
aid the Court. In selecting materials to be filed, parties should attempt to 
limit the use of voluminous materials. If service of process is at issue in 
any motion, proof of service must be submitted in support of the motion.

The filing party must include an index at the front of the materials. 
The index should assign a number or letter to each exhibit and should 
describe the exhibit with sufficient detail to allow the Court to under-
stand the exhibit’s contents.

When a brief refers to a publicly available document, the brief 
may contain a hyperlink to or URL address for the document in lieu of 
attaching the document as an exhibit. The filing party is responsible for 
keeping or archiving a copy of the document referenced by hyperlink or  
URL address.

When a motion or brief refers to any supporting material, the 
motion or brief must include a pinpoint citation to the relevant page of 
the supporting material whenever possible. Unless the circumstances 
dictate otherwise, only the cited page(s) should be filed with the Court 
in the manner described above.

If a motion or brief cites a decision that is published only in sources 
other than the West Federal Reporter System, Lexis System, commonly 
used electronic databases such as Westlaw or LexisNexis, or the official 
North Carolina reporters, then the motion or brief must attach a copy of 
the decision.
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7.6 Responsive briefs.

A party that opposes a motion may file a responsive brief within 
twenty days of service of the supporting brief. This period is thirty 
days after service for responses to summary judgment motions and for 
responses to opening briefs in administrative appeals. If a party fails to 
file a response within the time required by this rule, the motion will be 
considered and decided as an uncontested motion.

If a motion has been filed without a brief before a case is desig-
nated as a mandatory complex business case, then the time period to 
file a responsive brief begins running only when the moving party files 
a supporting brief in the Court. A motion filed without a brief before a 
case is designated as a mandatory complex business case will not be 
considered by the Court unless and until the moving party files a sup-
porting brief with the Court.

7.7 Reply briefs.

Unless otherwise prohibited, a reply brief may be filed within ten 
days of service of a responsive brief. A reply brief must be limited to 
discussion of matters newly raised in the responsive brief. The Court 
retains discretion to strike any reply brief that violates this rule.

7.8 Length and format.

Briefs in support of and in response to motions must be double-
spaced and cannot exceed 7,500 words, except as provided in Rule 
10.9(c). Reply briefs must also be double-spaced and cannot exceed 
3,750 words. These word limits include footnotes and endnotes but do 
not include the case caption, any index, table of contents, or table of 
authorities, signature blocks, or any required certificates.

A party may request the Court to expand these limits but must 
make the request no later than five days before the deadline for filing the 
brief. Word limits will be expanded only upon a convincing showing of 
the need for a longer brief.

Each brief must include a certificate by the attorney or party that 
the brief complies with this rule. Counsel or pro se parties may rely  
on the word count of a word-processing system used to prepare the brief.

In the absence of a Court order, all parties who are jointly repre-
sented by any law firm must join together in a single brief. That single 
brief may not exceed the length limits in this rule.

All briefs must use a 12-point, proportional font, and one-inch 
margins.
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7.9 Suggestion of subsequently decided authority.

In connection with a pending motion, a party may file a suggestion 
of subsequently decided authority after briefing has closed. The sugges-
tion must contain the citation to the authority and, if the authority is not 
available on an electronic database, a copy of the authority. The sugges-
tion may contain a brief explanation, not to exceed one hundred words, 
that describes the relevance of the authority to the pending motion. 
Any party may file a response to a suggestion of subsequently decided 
authority. The response may not exceed one hundred words and must 
be filed within five days of service of the suggestion.

7.10 Motions that do not require briefs.

Briefs are not required for the following motions:

(a) for an extension of time, provided that the motion is filed 
prior to the expiration of the time to be extended;

(b)  to continue a pretrial conference, hearing, or trial of an action;

(c) to add parties;

(d) consent motions, unless otherwise ordered by the Court;

(e) to approve fees for receivers, special masters, referees, or 
court-appointed experts or professionals;

(f) for substitution of parties;

(g) to stay proceedings to enforce a judgment;

(h) to modify the case-management process pursuant to Rule 
9.1(a), provided that the motion is filed prior to the expiration of the 
case-management deadline sought to be extended;

(i) for entry of default;

(j) for pro hac vice admission; and

(k) motions in limine complying with Rule 12.9.

These motions must state the grounds for the relief sought, includ-
ing any necessary supporting materials, and must be accompanied by a 
proposed order.

7.11 Late filings.

Absent a showing of excusable neglect or as otherwise ordered by 
the Court, the failure to timely file a brief or supporting material waives 
a party’s right to file the brief or supporting material.
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7.12 Motions decided without live testimony.

Unless the Court orders otherwise, a hearing on a motion, includ-
ing an emergency motion, will not involve live testimony. A party who 
desires to present live testimony must file a motion for permission to 
present that testimony. In the absence of exigent circumstances, the 
motion must be filed promptly after receiving notice of the hearing 
and may not exceed 500 words. After the motion is filed, the Court will 
either (a) issue an order that requests a response, (b) deny the motion, 
or (c) issue an order with further instructions. The opposing party is 
not required to file a response unless ordered by the Court. If the Court 
elects to conduct a telephone conference on the motion, then the Court 
may decide the motion during the conference.

7.13 Emergency motions prior to designation.

(a) Actions in which a Notice of Designation was filed when the 
action was initiated.

If a party seeks to have an emergency motion heard in the Court, 
the party should contact the Chief Justice of the Supreme Court of North 
Carolina promptly after filing the Notice of Designation and request 
expedited designation of the case as a mandatory complex business 
case. The party should also promptly contact the Court’s Trial Court 
Coordinator and advise that the party seeks to have an emergency 
motion heard in the Court.

(b) Actions subsequently designated as mandatory complex 
business cases.

If a party has filed an emergency motion in an action before a 
Notice of Designation has been filed, and the action is later designated 
as a mandatory complex business case or assigned to a Business Court 
judge under Rule 2.1 of the General Rules of Practice, then the emer-
gency motion will be heard by the Business Court judge to whom the 
action has been assigned as provided by N.C. Gen. Stat. § 7A-45.4(e). 
If, however, the emergency motion is heard by a non- Business Court 
judge prior to designation or assignment, then, barring exceptional cir-
cumstances, the Business Court judge will defer to the judge who heard  
the motion.

(c) Briefing.

When a party moves for emergency relief under Rule 7.13(a) or 
(b), the Court will, if practicable, establish a briefing schedule for the 
motion. A party that moves for emergency relief under Rule 7.13(a) must 
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file a supporting brief that complies with the Rules. The Court’s briefing 
schedule for a Rule 7.13(a) motion will establish deadlines for a response 
and, in the Court’s discretion, a reply. Unless the Court orders otherwise, 
the length restrictions in Rule 7.8 apply to all briefs filed under this rule.

RULE 8:  PRESENTATION TECHNOLOGY

8.1 Electronic presentations favored.

The Court encourages electronic presentations, but only if the 
presentation meaningfully aids the Court’s understanding of key issues. 
Counsel should limit the use of paper handouts at Court proceedings. 
Any paper handout that a party provides to the Court must also be pro-
vided to all parties, the court reporter, and the law clerk.

8.2 Courtroom technology.

Parties may bring their own electronic technology, including hard-
ware, for presentation to the Court or may use the systems available in 
each Business Court courtroom. Parties are responsible for consulting 
in advance with courthouse personnel about security, power, and other 
logistics associated with the use of any external hardware. Counsel who 
plan to use the available courtroom technology must be familiar with 
that technology and must follow any rules established by the Court asso-
ciated with that technology’s use.

RULE 9:  CASE MANAGEMENT

9.1  Case Management Meeting.

(a) General principles.

The case-management process described in this rule should be 
applied in a flexible, case-specific fashion. The Rules have been designed 
to encourage parties to identify and to implement the case-management 
techniques—including novel and creative ideas—that are most likely to 
support the efficient resolution of the case.

(b) Timing.

No later than sixty days after the designation of an action as a man-
datory complex business case or assignment to a Business Court judge 
pursuant to Rule 2.1 of the General Rules of Practice, counsel must par-
ticipate in a Case Management Meeting. The filing of an opposition to a 
Notice of Designation does not, absent a Court order, stay or alter this 
rule’s requirements. Counsel for the first named plaintiff is responsible 
for contacting other counsel and scheduling the meeting.
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A party may, by motion, request that the Court alter the process 
or schedule for the Case Management Meeting and Case Management 
Report. The motion must be supported by good cause, be filed as promptly 
as possible, and identify the reasons for the requested change. Any oppo-
sition to a motion filed under this rule must be filed within five days of 
service of the motion. The Court may schedule a status conference in 
advance of the Case Management Meeting if circumstances warrant.

(c) Topics.

Unless the Court orders otherwise, the Case Management Meeting 
must cover at least the following subjects:

(1) any initial motions that any party might file and whether 
certain issues might be presented to the Court for early resolution;

(2) the discovery topics described in Rules 10.3 through 10.8;

(3) a proposed deadline for amending pleadings and/or 
adding parties;

(4)  a proposed deadline for filing dispositive motions;

(5)  a proposed trial date;

(6) whether a protective order is needed;

(7)  whether any law other than North Carolina law might 
govern aspects of the case, and, if so, what law and which aspects 
of the case;

(8) the parties’ views on the timing of mediation, includ-
ing any plans for early mediation, a mediation deadline, and any 
agreed-upon mediator(s);

(9) whether periodic Case Management Conferences with 
the Court would be beneficial and, if so, the proposed frequency of 
those conferences;

(10) whether the Case Management Conference should be 
transcribed;

(11) whether any matter(s) might be appropriate for a ref-
eree; and

(12) whether client attendance at the Case Management 
Conference would be beneficial.

Ultimately, the parties should discuss any matter that is signifi-
cant to case management. The parties should review the template Case 
Management Report in Appendix 2 to the Rules for further guidance 
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about the Case Management Meeting. The template does not limit fur-
ther topics that might be considered as appropriate to achieve an effi-
cient and orderly disposition in light of the particular circumstances of 
an individual case.

(d) Discovery management.

The Rules envision a full discussion at the Case Management 
Meeting of the discovery issues described in Rules 10.3 through 10.8. 
If, because of the circumstances of the case, the parties need additional 
time after the Case Management Meeting to complete their discussion of 
discovery, then the parties should arrange to have a second meeting on 
any discovery issues that remain to be discussed. The second meeting 
should be held as soon as is practicable, but in no event later than thirty 
days after the Case Management Meeting.

9.2 Case Management Report.

The parties must jointly file a Case Management Report no later 
than the fifteenth day after the Case Management Meeting begins. The 
template Case Management Report in Appendix 2 to the Rules provides 
guidance for how to structure the report. Counsel for the first named 
plaintiff is responsible for circulating an initial draft of the report, for 
incorporating into the report the views of all other counsel, and for final-
izing and filing the report. The report should state whether the parties 
have completed their discussion of the discovery topics described in 
Rules 10.3 through 10.8 and, if they have not, the issues that remain to be 
discussed and the likely date on which a second discovery meeting will 
occur. If the parties participate in a second discovery meeting, then the 
parties must file a supplement to the Case Management Report within 
ten days of the second discovery meeting.

A party that is not served with process until after the Case 
Management Meeting may file a supplement to the Case Management 
Report if the Court has not already issued a Case Management Order. A 
supplement must be filed within ten days of when a party makes its first  
appearance in the case.

9.3 Case Management Conference.

The Court retains discretion about when and whether to convene 
a Case Management Conference and whether more than one confer-
ence is needed. The Court may require representatives of each party, in 
addition to counsel, to attend any Case Management Conference. The 
Court will issue a notice of the conference in accordance with Rule 6.1. 
The notice will indicate whether a representative of each party will be 
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required to attend. The Court will conduct the conference in accordance 
with Rule 6.2.

Unless it orders otherwise, the Court will not hear substantive 
motions at a Case Management Conference. The conference will not be 
transcribed unless a party arranges for a reporter to transcribe the pro-
ceedings or unless the Court orders otherwise.

9.4 Case Management Order.

The Court will issue a Case Management Order. The order will 
address the issues developed in the Case Management Report and/or 
Case Management Conference, as well as any other issues that the Court 
deems appropriate. Any party may move to modify the terms of the Case 
Management Order on a showing of good cause, but may do so only after 
consultation with all other parties.

RULE 10:  DISCOVERY

10.1 General principles.

The parties should cooperate to ensure that discovery is con-
ducted efficiently. Courtesy and cooperation among counsel advances, 
rather than hinders, zealous representation.

10.2 Document preservation.

As soon as practicable, but no later than seven days before the 
Case Management Meeting described in Rule 9.1, counsel must discuss 
with their clients:

(a) which custodians might have discoverable electronically 
stored information (ESI);

(b) the sources and location of potentially discoverable ESI;

(c) the duty to preserve potentially discoverable materials; and

(d) the logistics, burden, and expense of preserving and collect-
ing those materials.

These requirements do not supplant any substantive preservation 
obligations that might be established by other sources of law.

10.3 Discovery management.

Counsel are required, if possible, to fully discuss discovery man-
agement at the Case Management Meeting. As stated in Rule 9.1(c), the 
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parties may conduct a second meeting, no later than thirty days after the 
Case Management Meeting, to complete their discussion of discovery 
management. The topics to be discussed include those found in Rules 
10.3 through 10.8.

Overall, Rules 10.3 through 10.8 are designed for the parties to set 
expectations, with reasonable specificity, about what information each 
party seeks and about how that information will be retrieved and pro-
duced. The parties should discuss at least the following topics:

(a) Proportionality.

Counsel should discuss the scope of discovery, taking into account 
the needs of the case, the amount in controversy, limitations on the par-
ties’ resources, the burden and expense of the expected discovery com-
pared with its likely benefit, the importance of the issues at stake in the 
litigation, and the importance of the discovery for the adjudication of 
the merits of the case.

(b) Phased discovery.

Counsel should consider whether phased discovery is appropriate 
and, if so, discuss proposals for specific phases.

(c) ESI.

Counsel should prepare an ESI protocol—an agreement between 
the parties for the identification, preservation, collection, and produc-
tion of ESI. The ESI protocol will vary on a case-by-case basis, but the 
discussion about ESI should include at least the following subjects:

(1) the specific sources, location, and estimated volume  
of ESI;

(2) whether ESI should be searched on a custodian-by-cus-
todian basis and, if so, (a) the identity and number of the custodi-
ans whose ESI will be searched, and (b) search parameters;

(3)  a method for designating documents as confidential;

(4) plans and schedules for any rolling production;

(5) deduplication of data;

(6) whether any device(s) need to be forensically exam-
ined and, if so, a protocol for the examination(s);

(7) the production format of documents;

(8) the fields of metadata to be produced; and
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(9) how data produced will be transmitted to other parties 
(e.g., in read-only media; segregated by source; encrypted or pass-
word protected).

Counsel should jointly prepare a written discovery protocol 
promptly after they complete their discovery-management discussions. 
The discovery protocol should not be filed with the Court unless other-
wise ordered.

10.4 Presumptive limits.

(a) Discovery period.

The Rules do not discourage the parties from beginning discov-
ery before entry of the Case Management Order, but the presumptive 
discovery period, including both fact and expert discovery, is seven 
months from the date of the Case Management Order. That period may 
be lengthened or shortened in consideration of the claims and defenses 
of any particular case, but any significantly longer discovery period will 
require good cause.

Each party is responsible for ensuring that it can complete discov-
ery within the time period in the Case Management Order. In particu-
lar, interrogatories, requests for production, and requests for admission 
should be served early enough that answers and responses will be due 
before the discovery deadline ends.

Absent extraordinary cause, a motion that seeks to extend the 
discovery period or to take discovery beyond the limits in the Case 
Management Order must be made before the discovery deadline. The 
motion must explain the good cause that justifies the relief sought.  
The motion must also demonstrate that the parties have pursued discov-
ery diligently.

(b) Written discovery.

Unless otherwise permitted by the Court, a party may serve no 
more than twenty-five interrogatories on each party. Each subpart of 
an interrogatory counts as a separate interrogatory for purposes of this 
limit. The same limit applies to requests for admission.

(c) Depositions.

A party may take no more than twelve fact depositions in the 
absence of an order by the Court. For purposes of counting depositions 
taken by any party, for depositions conducted pursuant to Rule 30(b)(6), 
each period of seven hours of testimony will count as a single deposi-
tion, regardless of the number of designees presented during that seven-
hour period.
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(d) Agreement, reduction, and modification of limits.

The Court encourages the parties to agree, where appropriate, on 
reductions to the presumptive limits stated above. The presumptive lim-
its will be increased only upon a showing of good cause.

If the parties agree to conduct discovery after the discovery dead-
line, but the parties do not seek an order that allows the discovery, then 
the Court will not entertain a motion to compel or a motion for sanc-
tions in connection with that discovery.

10.5 Privilege logs.

(a) Purpose.

This rule supplements Rule 26(b)(5) of the Rules of Civil Procedure.

(b) Form.

Parties are encouraged to agree on the form of privilege logs and 
on the date on which privilege logs will be served. The parties should 
select a format that limits unnecessary expense and burden of produc-
ing a privilege log. Each privilege log should be organized in a manner 
that facilitates a discussion among counsel on whether documents con-
tain privileged or work-product material. The parties should discuss 
specifically (1) whether particular categories of documents—such as 
any attorney-client privileged communications or attorney work-prod-
uct material generated after the action began, or communications on a 
certain subject—should be omitted from privilege logs; and (2) whether 
entries in the privilege log should be arranged by topic or category.

10.6 Agreements to prevent privilege and work-product waiver.

The Court encourages the parties to agree to an order that pro-
vides for the non-waiver of the attorney-client privilege or work-product 
protection in the event that privileged or workproduct material is inad-
vertently produced.

10.7 Depositions.

(a) Time limits.

Unless the parties agree otherwise, a deposition is limited to seven 
hours of on-the-record time. The Court may extend any seven-hour 
period for good cause.

(b) Conduct.

(1) Counsel should cooperate to schedule depositions.
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(2) Counsel must not direct a witness to refrain from 
answering a question unless one or more of the following three 
situations applies: (i) counsel objects to the question on the ground 
that the answer is protected by a privilege or another discovery 
immunity, (ii) counsel proceeds immediately to seek relief under 
Rules 26(c) or 37(d) of the Rules of Civil Procedure, or (iii) counsel 
objects to a question that seeks information in contravention of a 
Court-ordered limitation on discovery.

(3) Objections should be succinct and state only the basis 
for the objection. The Court does not tolerate speaking objections.

(4) Counsel and any witness may not engage in private, 
off-the-record conferences while a question is pending, except to 
decide whether to assert a privilege, discovery immunity, or Court-
ordered limitation on discovery.

(5) The Court may impose an appropriate sanction, includ-
ing the reasonable attorney fees incurred by any party, based on 
conduct that impedes, delays, or frustrates the fair examination of 
a deponent.

(c) Exhibits.

(1) A copy of any document shown to a deponent must 
be provided to counsel for each party either before the deposi-
tion starts or at the same time that the document is given to the 
deponent.

(2) Deposition exhibits should be numbered consecutively 
throughout discovery without restarting numbers by the deposi-
tion being taken or by the party that introduces the exhibit. When 
there is the potential for simultaneous depositions, the parties 
should allocate a range of potential exhibit numbers among the 
parties. To the extent practical, once assigned an exhibit number, 
a document utilized during a deposition should retain that deposi-
tion exhibit number in all subsequent discovery.

(d) Rule 30(b)(6) depositions.

(1) This rule is designed to encourage parties to resolve 
disputes about the scope of Rule 30(b)(6) depositions.

(2) After a party serves a Rule 30(b)(6) deposition notice, 
the organization to which the notice is issued should present any 
objections to the noticing party within a reasonable time of service 
and sufficiently in advance of the deposition.
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(3) Counsel for the noticing party and for the organization 
to which the notice was issued must then meet and confer in good 
faith to resolve any disputes over the topics for the deposition.

(4) If the parties cannot agree, then the dispute will be 
resolved under the procedures described in Rule 10.9.

(5) The parties should also discuss and attempt to agree on 
whether a Rule 30(b)(6) deponent may be asked questions about the 
deponent’s personal knowledge. Absent an agreement to the con-
trary, any deposition of a Rule 30(b)(6) designee in his or her indi-
vidual capacity should be taken separately from the Rule 30(b)(6) 
deposition.

(6) See Rule 10.4(c) for the manner of counting depositions 
taken under Rule 30(b)(6) of the Rules of Civil Procedure.

10.8 Expert discovery.

(a) Procedures.

The parties must attempt to agree on procedures that will gov-
ern expert discovery including any limits on the number of experts and/
or the number of expert depositions. In the absence of agreement, the 
Case Management Report should list the parties’ respective positions on 
expert discovery. The parties may elect to exchange disclosures only, or 
they may elect to exchange reports in addition to or instead of disclo-
sures. The procedures may include, but are not limited to, the following:

(1) Expert reports.

If the parties elect to exchange expert reports as allowed by 
Rule 26(b)(4) of the Rules of Civil Procedure, then the parties are 
encouraged to agree that the name of each expert, the subject mat-
ter on which the expert is expected to testify, and the expert’s qual-
ifications be exchanged thirty days prior to service of the report.

(2) Timing and manner of disclosure.

If the parties elect not to exchange expert reports, then they 
are still encouraged to agree on a schedule for exchange of expert 
information in the form of expert disclosures. In the absence of 
an agreement, the Court will establish a sequence in the Case 
Management Order.

(3) Facts and data considered by the witness.

The parties should attempt to agree on whether and when 
they will provide copies of previously unproduced materials that 
an expert witness considers in forming his or her opinion.
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(b) Expert depositions.

Unless the parties agree otherwise, each expert witness may be 
deposed by a party adverse to the party designating the expert. The 
expert witness is only subject to a single deposition at which all adverse 
parties may appear.

10.9  Discovery motions.

(a) Application.

This rule applies to motions under Rules 26 through 37 and Rule 45 
of the Rules of Civil Procedure. References to “party” or “parties” in this 
rule include non-parties subject to subpoena under Rule 45 of the Rules 
of Civil Procedure.

(b) Pre-filing requirements.

(1) Telephonic consultation with presiding Business Court 
 judge.

Before a party files a motion related to discovery, the party 
must initiate a telephone conference among counsel and the presid-
ing Business Court judge about the dispute. To initiate this confer-
ence, a party must e-mail a summary of the dispute to the judicial 
assistant and law clerk for the presiding Business Court judge and 
to opposing counsel. The summary may not exceed seven hun-
dred words; the certificate described in Rule 10.9(b)(2) does not 
count against this limit. Any other party may submit a response to 
the summary; the response may not exceed seven hundred words 
and must be e-mailed to the judicial assistant and opposing coun-
sel within seven calendar days of when the initial summary was 
e-mailed. Word limits are to be calculated in accordance with Rule 
7.8. No replies are allowed.

After the summary and any response(s) are submitted, the 
Court will either schedule a telephone conference with counsel 
to discuss the dispute, order the parties to file a motion and brief 
regarding the dispute or provide additional materials, or issue an 
order with further instructions. If the Court elects to conduct a 
telephone conference, then the Court may decide the parties’ dis-
pute during the conference.

(2) Certification of good-faith effort to resolve the dispute.

When a party requests a telephonic conference under Rule 
10.9(b)(1), the party must also submit to the Court a certification 
that, after personal consultation and diligent attempts to resolve 
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differences, the parties could not resolve the dispute. The certifi-
cate must state the date(s) of the conference, which attorneys par-
ticipated, and the specific results achieved. The certificate should 
say, if applicable, whether the parties discussed cost-shifting, pro-
portionality, or alternative discovery methods that might resolve 
the dispute. This certificate may not exceed three hundred words 
and should state facts without argument.

(c) Briefs on discovery motions.

If, after the Court conducts a telephonic conference described 
in section (b)(1), the parties still cannot resolve their dispute or if the 
Court declines to rule on the dispute, then a party may file a discovery 
motion. The requirements of Rule 7 apply to any such motion, except 
that: (1) the Court may modify the briefing schedule and limits on briefs 
in its instructions after the Rule 10.9(b)(1) consultation; (2) unless the 
Court orders otherwise, the supporting brief and any responsive brief 
may each not exceed 3,750 words; and (3) reply briefs will only be per-
mitted if the Court requests on its own initiative or grants a moving party 
leave to file a reply upon a showing of good cause.

(d) Cost-shifting requests.

If a party contends that cost shifting is warranted as to any dis-
covery sought, then the party’s brief should address estimated costs 
of responding to the requests and the proportionality of the discovery 
sought. Counsel’s estimate must have a reasoned factual basis, and the 
Court may require that any such basis be demonstrated by affidavit.

(e) Depositions.

This rule does not preclude parties from seeking an immediate 
telephone ruling from the Court on any dispute that arises during a 
deposition that justifies such a conference with the Court.

RULE 11:  MEDIATION

11.1 Mandatory mediation.

All mandatory complex business cases and cases assigned to 
a Business Court judge pursuant to Rule 2.1 of the General Rules of 
Practice are subject to the Rules Implementing Statewide Mediated 
Settlement Conferences in Superior Court Civil Actions. Although the 
statewide mediation rules require participation in a mediation utilizing 
a certified mediator unless the Court orders otherwise on a showing of 
good cause, the parties may engage in multiple mediated settlement con-
ferences before the same or different mediators.
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11.2 Selection and appointment of mediator.

The parties should attempt to reach agreement on a mediator. The 
Case Management Report should contain either the parties’ agreement 
or, in the absence of an agreement, each party’s nominee of a certified 
mediator for Court appointment. If all parties cannot agree on a media-
tor, then the Court will appoint a mediator from the list of certified medi-
ators maintained by the North Carolina Dispute Resolution Commission.

11.3 Report of mediator.

Within ten days of the conclusion of the mediation, the mediator 
must mail or e-mail a copy of his or her report to the Court, in addition to 
filing the report with the Clerk of Superior Court in the county of venue.

11.4 Notification of settlement.

The parties are encouraged to keep the Court apprised of the sta-
tus of settlement negotiations and should notify the Court promptly 
when the parties have reached a settlement.

RULE 12:  PRETRIAL AND TRIAL

12.1  Case-specific pretrial and trial management.

The Court may modify the deadlines and requirements in this rule 
as the circumstances of each case dictate.

12.2 Trial date.

The Court will establish a trial date for every case. The Court may 
establish that date in the Case Management Order or otherwise. The 
Court ordinarily will not set a trial to begin fewer than sixty days after 
the Court issues a ruling on any post-discovery dispositive motions.

Trial dates should be considered peremptory settings. Any party 
who foresees a potential conflict with a trial date should advise the 
Court no later than fourteen days after being notified of the trial date. In 
addition, after the Court sets a trial date, counsel of record should avoid 
setting any other matter for trial that would conflict with the trial date. 
Absent extraordinary and unanticipated events, the Court will not con-
sider any continuance because of conflicts of which it was not advised 
in conformity with this rule.

12.3 Pretrial process.

The following chart sets forth standard pretrial activity with pre-
sumptive deadlines. As stated in Rule 12.1, the Court may modify any 
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or all of these deadlines and requirements as the circumstances in a  
case dictate:

45 days before pretrial hearing

Trial exhibits (or a list of exhibits 
identified by bates number if the 
exhibits were exchanged in dis-
covery) and witness lists served 
on opposing parties

30 days before pretrial hearing 
Deposition designations served 
on opposing parties

21 days before pretrial hearing

Pretrial attorney conference 

Deposition counter-designations 
and objections to deposition 
designations served on opposing 
parties 

Supplemental trial exhibit and 
witness lists served on opposing 
parties

17 days before pretrial hearing
Objections to trial exhibits served 
on opposing parties

14 days before pretrial hearing

Motions in limine and briefs in 
support, if any, filed and served 

Proposed pretrial order filed and 
served

7 days before pretrial hearing 
Responses to motions in limine 
filed and served 

No later than 14 days before trial Pretrial hearing

7 days before trial

Trial brief, if any, filed and served 

Proposed jury instructions filed 
and served 

Proposed findings of fact and 
conclusions of law, if necessary, 
filed and served 

Submit joint statement of any 
stipulated facts

12.4 Pretrial attorney conference.

Counsel are responsible for conducting a pretrial conference. At 
the conference, the parties should discuss the items listed in the Court’s 



BUSINESS COURT RULES

form pretrial order. Lead trial counsel (and local counsel, if different) 
for each party must participate in the conference. The conference may 
be an in-person conference or conducted through remote means.

12.5 Proposed pretrial order.

Counsel are responsible for preparing a proposed pretrial order. 
Appendix 5 to the Rules contains a template proposed pretrial order. The 
parties are encouraged to use the form order to prepare their own order 
but may also deviate from the form order as the nature of the case dic-
tates. The proposed order should generally include the following items:

(a) stipulations about the Court’s jurisdiction over the parties 
and the designation and proper joinder of parties;

(b) a list of trial exhibits (other than exhibits that might be used 
for rebuttal or impeachment) and any objections to those exhibits;

(c) the timing and manner of the exchange of demonstrative 
exhibits or any proposed exhibits not produced in discovery including 
whether demonstrative exhibits will be used in opening statements;

(d) a list of trial witnesses, including witnesses whose testimony 
will be presented by deposition;

(e) a list of outstanding motions and motions that might be filed 
before or during trial;

(f) a list of issues to be tried, noting (if needed) which issues 
will be decided by the jury and which will be decided by the Court;

(g) the technology that the parties intend to use, including 
whether that technology will be provided by the Court or by the parties;

(h) whether the parties desire to use real-time court reporting 
and, if so, how the parties will apportion the costs of that reporting;

(i) any case-specific issues or accommodations needed for trial, 
such as use of interpreters, use of jury questionnaires, or measures to be 
employed to protect information that might merit protection under Rule 
26(c)(vii) of the Rules of Civil Procedure;

(j) a statement that all witnesses are available and the case is 
trial-ready;

(k) an estimate of the trial’s length; and 

(l) a certification that the parties meaningfully discussed the 
possibility and potential terms of settlement at the pretrial attorney 
conference.
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12.6  Deposition designations.

If a party desires to present deposition testimony at trial, then 
the party must designate that testimony by page and line number of the 
deposition transcript. A party served with deposition designations may 
serve objections and counter-designations; the objecting party must 
identify a basis for each objection.

All designations, counter-designations, and objections should be 
exhibits to the proposed pretrial order. In addition, the party that des-
ignates deposition testimony to which another party objects must pro-
vide the presiding judge with a chart in Microsoft Word format that lists  
(a) the testimony offered to which another party objects, (b) the object-
ing party, (c) the basis for the objection, and (d) a blank line on which 
the presiding judge can write his or her ruling.

12.7  Pretrial hearing.

The Court will conduct a pretrial hearing no later than fourteen 
days before trial. Lead counsel (and local counsel, if different) for each 
party must attend the hearing in person. The Court may order a party 
with final settlement authority to attend the pretrial hearing, but no 
party will be required to attend unless ordered by the Court. The pretrial 
hearing may include any matter that the Court deems relevant to the 
trial’s administration, including but not limited to:

(a) a discussion of the items in the proposed pretrial order;

(b) argument and ruling on any pending motions and objections, 
including objections to exhibits and deposition designations included in 
the proposed pretrial order;

(c) the resolution of any disagreement about the issues to be tried;

(d)  unique jury issues, such as preliminary substantive jury 
instructions, juror questionnaires, or jury sequestration;

(e) the use of technology;

(f) the need for measures to protect information under Rule 
26(c)(vii) of the Rules of Civil Procedure; and

(g) whether any further consideration of settlement is appropriate.

12.8 Final pretrial order.

The Court will enter a final pretrial order.
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12.9 Motions in limine.

Briefs regarding motions in limine are not required if the grounds 
for the motion are evidenced by the motion itself. Opening and response 
briefs may not exceed 3,750 words. Reply briefs will only be permitted in 
exceptional circumstances with the Court’s permission or at the request 
of the Court. The Court may elect to withhold its ruling on a motion in 
limine until trial, and any ruling the Court may elect to make on a motion 
in limine prior to trial is subject to modification during the course of  
the trial.

12.10 Jury instructions.

(a) Timing.

When filing proposed jury instructions, a party must also e-mail a 
copy of the proposed jury instructions in Microsoft Word format to the 
judicial assistant for the presiding Business Court judge.

(b) Issues.

In addition to the form as provided below, the jury instructions 
must state the proposed issues to be submitted to the jury.

(c) Form.

(1) Every instruction should cite to relevant author-
ity, including but not limited to the North Carolina Pattern Jury 
Instructions.

(2) Each party should file two different copies of its pro-
posed instructions: one copy with the citations to authority, and 
one copy without those citations.

(3) Proposed instructions should contain an index that lists 
the instruction number and title for each proposed instruction.

(4) Each proposed instruction should be on its own sep-
arate page, should be printed at the top of the page, and should 
receive its own number. The proposed instructions should be con-
secutively numbered.

(5) If the parties propose a pattern jury instruction without 
modification to that instruction, then the parties may simply refer 
to the instruction number. If the parties propose a pattern instruc-
tion with any modification, then the parties should clearly identify 
that modification.
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(d) Preliminary instructions.

The parties may further propose that the Court provide the jury 
preliminary instructions prior to the presentation of the evidence. In 
that event, the parties must provide the proposed form of any such pre-
liminary instructions and the parties’ proposal as to the time at which 
such preliminary instructions will be presented.

12.11 Proposed findings of fact and conclusions of law.

The Court may require each party in a non-jury matter to file pro-
posed findings of fact and conclusions of law.

12.12 Trial briefs.

Unless ordered by the Court, a party may, but is not required to, 
submit a trial brief. A trial brief may address contested issues of law 
and anticipated evidentiary issues (other than those raised in a motion 
in limine). The trial brief need not contain a complete recitation of the 
facts of the case. A party may not file a brief in response to another 
party’s trial brief unless the Court requests a response. Unless otherwise 
ordered by the Court, a trial brief is not subject to the word limits for 
briefs under Rule 7.

12.13 Stipulated facts.

If the parties intend to file a joint statement of any stipulated facts 
other than any stipulated facts listed in the proposed pretrial order, then 
the parties must file the statement before the trial begins. The statement 
should also explain when and how the parties propose that the stipula-
tions be presented to the jury. If the parties cannot agree on when and 
how the stipulated facts should be presented to the jury, then the Court 
will decide this issue before jury selection.

RULE 13:  REVIEW OF ADMINISTRATIVE ACTIONS

13.1 Generally.

This rule applies to the Court’s review of a final agency decision, 
including cases brought under N.C. Gen. Stat. § 105-241.16 (“administra-
tive appeals”). This rule does not apply to civil actions brought pursuant 
to N.C. Gen. Stat. § 105-241.17.

13.2 Case management.

Unless the Court orders otherwise, Rules 9 and 11 do not apply to 
administrative appeals.
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13.3 Record in administrative appeals.

Within fifteen days of the date of the letter from the Office of 
Administrative Hearings submitting the official record in an adminis-
trative appeal to the Wake County Clerk of Superior Court, the parties 
must meet and confer regarding any further actions that may be required 
to prepare the appropriate record for use in the Business Court pro-
ceeding. Within twenty days of the parties’ conference discussed in the 
prior sentence, the parties must either (a) file a stipulation that they 
agree to the contents of the record or (b) jointly submit a final record 
that, as appropriate, modifies the record submitted by the Office of 
Administrative Hearings. If the parties cannot agree on a final record, 
then the parties must notify the Court of the disagreement and seek the 
Court’s assistance in resolving the disagreement.

13.4  Briefs.

The petitioner in an administrative appeal must file its brief no 
later than thirty days after the date that the parties file a stipulation that 
they are in agreement as to the contents of the record or the date the 
final record is submitted to the Court under Rule 13.3. The respondent 
may file its brief no later than thirty days after service of the petitioner’s 
brief. The petitioner may file a reply brief no later than ten days after ser-
vice of the respondent’s brief. All briefs must comply with the formatting 
and length requirements of Rule 7.

13.5 Hearings.

The Court, in its discretion, may conduct a hearing on an adminis-
trative appeal after briefing is completed.

RULE 14:  APPEALS

14.1 How an appeal is taken.

An appeal from an order or judgment of the Court is taken by fil-
ing a written notice of appeal with the Clerk of Superior Court in the 
county of venue. The notice of appeal must be filed within the time, in 
the manner, and with the effect provided by the controlling statutes and 
the North Carolina Rules of Appellate Procedure. The parties should 
promptly file a copy of the notice of appeal with the Court.

14.2 Orders and opinions issued by the Appellate Division.

If an appellate court issues an order or opinion in a case that is 
simultaneously proceeding (in whole or in part) in the Court, then the par-
ties are encouraged to submit a copy of the order or opinion to the Court 
by e-mailing it to the law clerk for the presiding Business Court judge.
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The parties are also encouraged to notify the law clerk for the pre-
siding Business Court judge if the appellate process for an action has 
reached its conclusion. This notification allows the Court to close cases 
that are no longer being litigated.

14.3 Procedures on remand.

If an appellate court orders that a case on appeal be remanded to 
the Court for further proceedings, then—unless the Court instructs oth-
erwise—the parties must confer within fifteen days of the issuance of 
the mandate pursuant to Appellate Rule 32 about the case-management 
issues that apply to the proceedings upon remand. The parties must sub-
mit a report to the Court within ten days of the meeting that proposes a 
case-management structure for the proceedings.

RULE 15:  RECEIVERS

15.1 Applicability.

(a) This rule governs practice and procedure in receivership 
matters before the Court.

(b) The term “receivership estate,” as used in this rule, refers to 
the entity, person, or property subject to the receivership.

15.2 Selection of receiver.

On motion or on its own initiative, and for good cause shown, the 
Court may appoint a receiver as provided by law.

(a) Qualifications.

A receiver must have sufficient competence, qualifications, impar-
tiality, and experience to administer the receivership estate and other-
wise perform the duties of the receiver.

(b) Motion to appoint receiver.

When a party moves the Court to appoint a receiver, the party 
should propose candidates to serve as receiver. The motion should 
explain each candidate’s qualifications. The motion should also disclose 
how the receiver will be paid, including the proposed funding source. A 
proposed order describing the proposed receiver’s duties, powers, com-
pensation, and any other issues relevant to the proposed receivership 
must be filed with the motion to appoint a receiver. Non-movants may 
respond to the motion within twenty days of service of the motion. The 
Court may appoint one of the proposed receivers or, in its discretion, a 
different receiver. The Court may also propose or require a different fee 
arrangement for the receiver.
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(c) Ex parte appointment of receiver.

The Court will not appoint a receiver on an ex parte basis unless 
the moving party shows that a receiver is needed to avoid irreparable 
harm. A receiver appointed on an ex parte basis will be a temporary 
receiver pending further order of the Court.

(d) Sua sponte appointment of receiver.

If the Court appoints a receiver on its own initiative, then any party 
may file an objection to the selected receiver and propose an alternative 
receiver within ten days of entry of the order appointing the receiver. 
The objection should contain the information listed in Rule 15.2(b) 
about the alternative proposed receiver.

(e) Duties, powers, compensation, and other issues.

When appointing a receiver, the Court will enter an order that out-
lines the receiver’s duties, powers, compensation, and any other issues 
relevant to the proposed receivership. Appendix 2 to the Rules contains 
a non-exclusive list of provisions that might be appropriate for a receiv-
ership order.

15.3  Removal.

The Court may remove any receiver for good cause shown.

RULE 16:  REFEREES

16.1 Appointment and removal.

At the Case Management Meeting, the parties must discuss the 
potential benefit of a referee and summarize their views in the Case 
Management Report. In addition to that discussion and report, any party 
may file a motion for the appointment of a referee pursuant to the Rules 
and to Rule 53 of the Rules of Civil Procedure. The motion should com-
ply with Rule 53 and also contain the following:

(a) the proposed scope of the referee’s authority and tasks;

(b) the grounds for reference under Rule 53(a), including, if any 
party has not joined in or consented to the motion, a state-
ment of the circumstances that warrant compulsory refer-
ence pursuant to Rule 53(a)(2);

(c) the names and qualifications of any candidates that the Court 
should consider as a referee, as well as a statement as to 
whether the parties consent to each candidate;

(d) the referee’s proposed compensation and the source of the 
compensation;
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(e) any requests for special powers to be provided under Rule 
53(e); and

(f) if any party has not joined in or consented to the motion, 
then a certification that counsel for the moving party has con-
sulted with counsel for all non-moving parties and a state-
ment of the position of any non-moving parties.

The Court may appoint a referee on its own motion as provided in 
Rule 53(a)(2). In appropriate cases when reference is not compulsory, 
the Court may recommend to the parties the use of a referee if the ref-
eree would aid judicial economy.

16.2 Discovery referees.

Counsel are encouraged to give special consideration to the 
appointment of discovery referees, particularly in cases expected to 
involve large amounts of electronically stored information or when 
there may be differing views regarding the use of keyword searches, 
utilization of predictive coding, or the shifting or sharing of costs associ-
ated with large-scale or costly discovery. The parties are encouraged to 
be creative and flexible in utilizing discovery referees to avoid unneces-
sary cost and motion practice before the Court.

16.3 Scope of referee’s duties.

When appointing a referee, the Court will enter an order that out-
lines the referee’s duties, powers, compensation, and any other issues 
relevant to the proposed work of the referee. Appendix 3 to the Rules 
contains a non-exclusive list of terms that might be appropriate for an 
order that appoints a referee.

16.4 Agreement to submit to referee’s final decision.

When a referee issues a final report, the parties may agree to forgo 
judicial review of that report. This type of agreement must be embodied 
in a stipulation filed with the Court that (1) specifies the case, proceed-
ing, claim, or issue to be submitted to the referee for final decision; (2) 
states that the parties to the stipulation waive the right to seek further 
judicial review of the referee’s decision; and (3) recites that each party 
has consulted with counsel and agreed to the submission of the case, 
proceeding, claim, or issue to the referee for a final decision that will not 
be reviewable. For the stipulation to take effect, the Court must approve 
the stipulation.
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STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  

 Plaintiff,  
 APPENDIX 1: NOTICE OF 
 V. DESIGNATION TEMPLATE

ABC CORPORATION,   

 Defendant. 

Pursuant to N.C. Gen. Stat. § 7A-45.4, [INSERT PARTY] seeks to 
designate the above captioned action as a mandatory complex busi-
ness case. In good faith, and based on information reasonably available, 
[INSERT PARTY], through counsel, hereby certifies that this action 
meets the criteria for:

_____ Designation as a mandatory complex business case pur-
suant to N.C. Gen. Stat. § 7A-45.4(a), in that it involves a 
material issue related to:

_____ (1) Disputes involving the law governing cor-
porations, except charitable and religious 
organizations qualified under N.C. Gen. Stat. 
§ 55A-1-40(4) on the grounds of religious 
purpose, partnerships, and limited liability 
companies, including disputes arising under 
Chapters 55, 55A, 55B, 57D, and 59 of the 
General Statutes.

_____ (2) Disputes involving securities, including dis-
putes arising under Chapter 78A of the General 
Statutes.

_____ (3) Disputes involving antitrust law, including dis-
putes arising under Chapter 75 of the General 
Statutes that do not arise solely under N.C. 
Gen. Stat. § 75-1.1 or Article 2 of Chapter 75 of 
the General Statutes.

_____ (4) Disputes involving trademark law, includ-
ing disputes arising under Chapter 80 of the 
General Statutes. 

_____ (5) Disputes involving the ownership, use, licens-
ing, lease, installation, or performance of 
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intellectual property, including computer 
software, software applications, information 
technology and systems, data and data secu-
rity, pharmaceuticals, biotechnology prod-
ucts, and bioscience technologies.

_____ (6) Disputes involving trade secrets, including dis-
putes arising under Article 24 of Chapter 66 of 
the General Statutes.

_____ (7) Contract disputes in which all of the following 
conditions are met: 

(a)  At least one plaintiff and at least one 
defendant is a corporation, partnership, 
or limited liability company, including 
any entity authorized to transact business 
in North Carolina under Chapter 55, 55A, 
55B, 57D, or 59 of the General Statutes. 

(b) The complaint asserts a claim for breach 
of contract or seeks a declaration of 
rights, status, or other legal relations 
under a contract.

(c) The amount in controversy computed in 
accordance with N.C. Gen. Stat. § 7A-243 
is at least one million dollars ($1,000,000).

(d) All parties consent to the designation. [If 
all parties have not consented, indicate 
that the Notice of Designation is condi-
tional pursuant to Rule 2.5.]

_____ Designation as a mandatory complex business case pursu-
ant to N.C. Gen. Stat. § 7A-45.4(b), in that it is an action:

_____ (1) Involving a material issue related to tax law that 
has been the subject of a contested tax case for 
which judicial review is requested under N.C. 
Gen. Stat. § 105-241.16, or a civil action under 
N.C. Gen. Stat. § 105-241.17 containing a consti-
tutional challenge to a tax statute.

_____ (2) Described in subsection (1), (2), (3), (4), (5), 
or (8) of N.C. Gen. Stat. § 7A-45.4(a) in which 
the amount in controversy computed in accor-
dance with N.C. Gen. Stat. § 7A-243 is at least 
five million dollars ($5,000,000).
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   Briefly explain why the action falls within the specific categories 
checked above and provide information adequate to determine that the 
case has been timely designated (e.g., dates of filing or service of the 
complaint or other relevant pleading). If necessary, include additional 
information that may be helpful to the Court in determining whether 
this case is properly designated a mandatory complex business case. 

Attach a copy of all significant pleadings filed to date in this action 
(e.g., the complaint and relevant pending motions).

[INSERT DATE AND SIGNATURE BLOCKS]
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STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  
 Plaintiff,  
  
 V. APPENDIX 2: CASE 
  MANAGEMENT
ABC CORPORATION,  REPORT TEMPLATE 

 Defendant. 

The undersigned counsel of record began the Case Management 
Meeting on [INSERT DATE] and submit this report on [INSERT DATE] 
as required by Business Court Rule 9.

1. Summary of the case.

Each party (or group of parties represented by common counsel) 
should summarize the dispute from its (or their) perspective. No sum-
mary by any party or group of parties may exceed 250 words. The parties 
may also agree on a joint summary not to exceed 500 words.

2.  Initial motions.

This section of the report should list whether any party plans to 
file a motion for emergency relief, a motion to dismiss, or any other 
early-stage motion. The party that plans to file the motion may provide a 
short explanation of the basis for the motion. That party should also list 
the projected date on which the motion will be filed. The report should 
reference any proposed modification of the time requirements or word 
limits for briefing. This section should also discuss whether the parties 
have agreed on any deadlines for amending the pleadings or adding par-
ties and what the impact of those deadlines would be.

3. Discovery.

This section should summarize the parties’ agreement and/or com-
peting proposals for discovery. The section should cover at least the fol-
lowing topics:

• a proposed discovery schedule;

• an ESI protocol;

• limits on written discovery and depositions;

• any agreements related to privilege logs;
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• any agreement about the effects of the inadvertent waiver of 
attorney-client privilege or attorney work-product; and 

• expert discovery.

One or more parties may also ask the Court in the report to post-
pone creating a discovery schedule until after the Court decides any ini-
tial motions, including but not limited to motions to dismiss.

This section should also state whether the parties have completed 
their full discussion of discovery management or whether they have 
scheduled a second discovery-management meeting. If the parties have 
scheduled a second meeting, then the report must indicate which topics 
remain for discussion at the second meeting and identify the time by 
which a further report must be filed with the Court.

4. Confidentiality.

The report should indicate which parties, if any, anticipate the 
need for a protective order. If the parties agree that a protective order 
should be entered but do not agree on the terms of that order, the report 
should explain the nature of the disagreement and any specific language 
in dispute.

5.  Mediation.

The report must explain whether the parties agree to early media-
tion and any agreements reached to facilitate an early mediation. If the 
parties do not agree to early mediation, then the report must confirm 
that counsel have discussed with their client(s) the cost of litigation and 
the potential cost savings that may be realized by an early mediation.

In any event, the report must include a deadline for mediation (or com-
peting proposals) and the name of the agreed-upon mediator. If the par-
ties do not agree on a mediator, then the report should list each party’s 
choice of mediator.

6. Special circumstances.

(a) Class allegations.

If the complaint includes class action allegations, then the report 
should summarize the parties’ agreement and/or competing proposals for 
the timing, nature, and extent of class certification discovery, how and/or 
whether class and merits discovery should be bifurcated or sequenced, 
and a proposed deadline for the plaintiff(s) to move for class certifica-
tion. In the event that multiple related class actions are pending, the par-
ties must report their views on special efforts that should be undertaken 
and the time for doing so, such as the appointment of lead counsel, con-
solidation, or coordination with proceedings in other jurisdictions.
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(b) Derivative claims.

If the complaint includes derivative claims, then the report should 
summarize the parties’ positions on whether proper demand was made. 
The report should also describe any agreement and/or competing pro-
posals on any special committee investigation, any stay of proceedings, 
or other issues regarding the derivative claims.

(c) Related proceedings.

If there are multiple related proceedings, then the parties should 
state their views on what efforts, including but not limited to consolida-
tion or shared discovery, should be undertaken.

7. Referees.

The report should identify any matter(s) that might be appropri-
ate for reference to a referee. The parties are specifically encouraged 
to think creatively about how the use of a referee might expedite the 
resolution of the case.

8. Potential cost and time requirements of litigation.

Counsel should certify that they have conferred with their respec-
tive clients and have given their clients a good-faith estimate of the 
potential cost and time requirements of the litigation.

9. Other matters.

The report should identify and discuss any other matters signifi-
cant to case management.

[INSERT DATE AND SIGNATURE BLOCKS]

APPENDIX 3:  POTENTIAL TERMS OF RECEIVERSHIP ORDER

This appendix contains potential terms for an order under Business 
Court Rule 15.2(e).

1. Duties.

(a) Acceptance of receivership.

The Court’s order may identify a deadline for the proposed receiver 
to file an acceptance of receivership and give notice of the receiver’s 
bond if required under North Carolina law or by order of the Court. The 
order may require that the acceptance be served on all counsel and cer-
tify that the receiver will:
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(1) act in conformity with North Carolina law and rules and 
orders of the Court;

(2) avoid conflicts of interest;

(3) not directly or indirectly pay or accept anything of 
value from the receivership estate that has not been disclosed and 
approved by the Court;

(4) not directly or indirectly purchase, acquire, or accept 
any interest in the property of the receivership estate without full 
disclosure and approval by the Court; and

(5) otherwise act in the best interests of the receivership 
estate.

(b) Notice of appointment.

The Court’s order may direct a deadline for the receiver to provide 
notice of entry of the order of appointment to any known creditor of the 
receivership estate and any other person or entity having a known or 
recorded interest in all or any part of the receivership estate.

(c) Inventory.

The Court’s order may set a deadline for the receiver to file with 
the Court an itemized and complete inventory of all property of the 
receivership estate, the property’s nature and possible value as nearly 
can be ascertained, and an account of all known debts due from or to 
the receivership estate.

(d) Initial written plan.

The Court’s order may set a deadline for the receiver to file an 
initial written plan for the receivership estate. The order may require the 
plan to identify:

(1) the circumstances leading to the institution of the 
receivership estate;

(2) whether the goal of the receivership is to preserve and 
operate any business within the estate, to liquidate the estate, or to 
take other action;

(3) the anticipated costs likely to be incurred in the admin-
istration of the receivership estate;

(4) the anticipated duration of the receivership estate;

(5) if an active business is to be operated, the number of 
employees and estimated costs needed to do so;
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(6) if property is to be liquidated, the estimated date 
by which any appraisal and sale by the receiver will occur, and 
whether a public or private sale is contemplated; and

(7) any pending or anticipated litigation or legal proceed-
ings that may impact the receivership estate.

(e) Updated plans.

The Court’s order may require the receiver to file updated plans 
on a periodic basis, such as every ninety days. The order may require 
that each updated plan summarize the actions taken to date measured 
against the previous plan, list anticipated actions, and update prior 
estimates of costs, expenses, and the timetable needed to complete  
the receivership.

(f) Periodic reports.

The Court’s order may require the receiver to file periodic reports, 
such as every thirty days, that itemize all receipts, disbursements, and 
distributions of money and property of the receivership estate.

(g) Liquidation and notice.

The Court’s order may provide terms relating to the liquidation 
of the receivership estate—including terms that require the receiver to 
afford reasonable opportunity for creditors to present and prove their 
claims pursuant to N.C. Gen. Stat. § 1-507.6. The order may also require 
the receiver, upon notice to all parties, to request that the Court fix a 
date by which creditors must file a written proof of claim and to propose 
to the Court a schedule and method for notice to creditors.

(h) Report of claims.

The Court’s order may provide a deadline for the receiver to file a 
report as to claims made pursuant to N.C. Gen. Stat. § 1-507.7, with ser-
vice on all parties and on all persons or entities who submitted a proof 
of claim. The Court’s order may set out guidelines for the report, such 
as requiring recommendations on the treatment of claims (i.e., whether 
they should be allowed or denied (in whole or in part) and the priority of 
such claims) and setting a deadline for objections to the report.

(i) Final report.

The Court’s order may require the receiver, before the receiver’s 
discharge, to file a final written report and final accounting of the admin-
istration of the receivership estate.
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2.  Powers.

The Court may issue an order that sets forth the powers of the 
receiver, in addition to the powers and authorities available to a receiver 
under statutory and/or common law. The powers stated in the order may 
include the power:

• to take immediate possession of the receivership assets, 
including any books and records related thereto;

• to dispose of all or any part of the assets of the receivership 
estate wherever located, at a public or private sale, if autho-
rized by the Court;

• to sue for and collect all debts, demands, and rents of the 
receivership estate;

• to compromise or settle claims against the receivership 
estate;

• to enter into such contracts as are necessary for the manage-
ment, security, insuring, and/or liquidation of the receiver-
ship estate;

• to employ, discharge, and fix the compensation and condi-
tions for such agents, contractors, and employees as are 
necessary to assist the receiver in managing, securing, and 
liquidating the receivership estate; and

• to take actions that are reasonably necessary to administer, 
protect, and/or liquidate the receivership estate.

3. Compensation and expenses.

(a) Timing of compensation application.

The Court’s order may require a receiver that seeks fees to file 
an application with the Court and serve a copy upon all parties and all 
creditors of the receivership estate. The application may be made on an 
interim or final basis and must advise the parties and creditors of the 
receivership estate that any objection to the application must be filed 
within seven days of service of the notice.

(b) Substance of application.

The Court’s order may require that a receiver’s application for fees 
include a description in reasonable detail of the services rendered, time 
expended, and expenses incurred; the amount of compensation and 
expenses requested; the amount of any compensation and expenses 
previously paid to the receiver; the amount of any compensation and 
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expenses that the receiver has or will be paid by any source other than 
the receivership estate; and a disclosure of whether the compensation 
would be divided or shared with anyone other than the receiver.

(c) Notice of hearing on application.

The Court’s order may require the receiver to notify all creditors  
of the receivership estate of the date, time, and location of any hearing 
that the Court sets on the receiver’s fee application.

APPENDIX 4:  POTENTIAL TERMS OF ORDER  
APPOINTING REFEREE

This appendix contains potential terms for an order under Business 
Court Rule 16.3.

1. Transcription.

The Court may order that, when a referee receives witness 
testimony:

• the testimony be transcribed by a court reporter and filed 
in the action pursuant to Rule 53(f)(3) of the Rules of Civil 
Procedure;

• any request to transcribe a proceeding be made at least four-
teen days before the proceeding;

• if the referee or the Court requires transcription, then all 
parties to the proceedings share equally in the transcription 
costs; and

• if a request for transcription is not joined in by all of the par-
ties to a case, then only those parties that request transcrip-
tion will be responsible for transcription costs.

2. Reports and exceptions.

(a)  Final written report.

The Court may order the referee to issue a final written report as 
described in Rule 53 of the Rules of Civil Procedure.

(b) Draft report.

The Court may require the referee to provide the parties with a 
report in draft form. The Court may allow parties to submit exceptions 
to the draft report to the referee within a particular deadline and to 
allow responses to the exceptions within a deadline.
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(c) Exceptions to final report.

The Court may require that exceptions to a final report be heard 
exclusively by the Court. The Court may set a deadline for exceptions 
to final reports.

3. Compensation.

The Court may specify the terms of a referee’s compensation. The 
Court may require that applications for advancements made pursuant to 
Rule 53(d) be made by the referee in writing and served on all parties. 
The Court may also set a deadline for any objections to the requested 
advancement.
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STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  
 Plaintiff,  
  
 V. APPENDIX 5:  
  PROPOSED PRETRIAL
ABC CORPORATION,  ORDER TEMPLATE 

 Defendant. 

Pursuant to Rule 16 of the North Carolina Rules of Civil Procedure 
and Rule 12.4 of theBusiness Court Rules, the parties participated in a 
pretrial conference on [insert date] and now submit this pretrial order.

1. Stipulations.

The parties should list stipulations on subject-matter jurisdiction, 
personal jurisdiction, joinder of parties, and any other salient legal and/
or procedural issues on which they agree.

2.  Exhibits.

The parties should attach their exhibit lists to the pretrial order. The 
parties should also cover at least the following topics related to exhibits:

• whether any party objects to the admission of any exhibit(s);

• whether any party objects to the authenticity of any exhibit(s); 
and

• the timing and manner of the exchange of demonstrative 
exhibits including whether demonstrative exhibits will be 
used in opening statements

3. Witnesses and deposition designations.

The order should contain each party’s list of potential trial wit-
nesses. The lists should identify witnesses whose testimony will be 
presented by deposition. The parties should also attach deposition des-
ignations, counter-designations, and related objections.

4. Motions.

The parties should list any outstanding motions and any motions 
that might be filed before or during trial. The list should include pending 
or anticipated motions in limine.
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5.  Issues.

The parties should list the issues to be tried, noting which issues 
the jury will decide and which issues the Court will decide. The parties 
should also describe any disagreement related to these matters.

6. Courtroom technology and other accommodations.

The parties should describe the technology that they intend to use 
during trial. For each technology, the parties should clarify who (the par-
ties or the Court) will provide the technology and, if applicable, how the 
parties will apportion the cost of the technology. The parties should also 
list any case-specific accommodations needed for trial, as described in 
Rule 12.5(i).

7. Length and readiness.

The parties should estimate how long the trial will last. If the par-
ties disagree on the estimate, then each party should give its own esti-
mate. The parties should also state that all potential trial witnesses are 
available and that the case is trial-ready.

8. Settlement.

The parties should certify that they engaged in a meaningful set-
tlement discussion— including the exchange of potential settlement 
terms—during the pretrial conference. The parties should immediately 
notify the Court in the event of a material change in settlement prospects.

[INSERT SIGNATURES OF ALL PARTICIPATING COUNSEL]  
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ORDER AMENDING THE 
NORTH CAROLINA BUSINESS COURT RULES

Pursuant to Section 7A-34 of the General Statutes of North 
Carolina, the Court hereby amends the North Carolina Business Court 
Rules.  This order affects each rule (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, and 16) and each appendix (A1, A2, A3, A4, and A5) in the rule set.

*        *        *

General Rules of Practice and Procedure 
for the North Carolina Business Court Rules

Rule 1.  Purpose and Scope

1.1.  Purpose. These Rulesrules should be construed and enforced 
to foster professionalism and civility; to permit the orderly, just, and 
prompt consideration and determination of all matters; and to promote 
the efficient administration of justice.

1.2.  Scope. These Rulesrules govern every civil action that 
is designated as a mandatory complex business case or assigned to a 
Business Court judge under Rule 2.1 of the General Rules of Practice 
for the Superior and District Courts Supplemental to the Rules of  
Civil Procedure.

1.3.  Integration. These Rulesrules are intended to supple-
ment, not supplant, the Rules of Civil Procedure and the General Rules 
of Practice. To the extent these Rulesrules conflict with local rules or 
standing orders from the county of venue, these Rulesrules will govern.

1.4.  Effective date. These Rules take effect on January 1, 2017, 
and apply to all actions designated to the Court before or after that date.

1.5. 1.4.  Definitions.

(a) “The Court” refers to the North Carolina Business 
Court.

(b) “The General Rules of Practice” refers to the General 
Rules of Practice for the Superior and District Courts 
Supplemental to the Rules of Civil Procedure.

(c) “The Rules” refers to the Business Court Rules.

(d)(c) “The Rules of Civil Procedure” refers to the North 
Carolina Rules of Civil Procedure.
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1.5.  Citations to these rules. Citations to these rules should 
follow the citation format BCR [Number], such as BCR 1.5.

*        *        *

Rule 2.  Mandatory Business Court Designation

2.1.  Designation.

(a) Form of notice. The party seeking to designate an 
action as a mandatory complex business case must 
file a Notice of Designation as provided in N.C. Gen. 
Stat.N.C.G.S. § 7A-45.4. Appendix 1 to the Rulesthese 
rules contains a Notice of Designation template.

(b) Method of service. In addition to serving the Notice 
of Designation as required by subsection 7A-45.4(c), 
the designating party should e-mail the Notice of 
Designation to the Chief Business Court Judge, the 
Chief Justice of the Supreme Court of North Carolina, 
and, as practicable, all parties.

(c) Civil action number. Before a party files a Notice 
of Designation in an action, the Clerk of Superior 
Court in the county of venue will assign a civil action 
number to the action. When an action is designated 
or assigned to the Court, the action retains that civil 
action number.

(d) Cost. Within ten days of the assignment of an action 
to a Business Court judge, the party responsible for 
paying the cost described in N.C. Gen. Stat.N.C.G.S.  
§ 7A-305(a)(2) must file a certification in the Court 
that the cost has been paid to the Clerk of Superior 
Court in the county of venue.

2.2.  Opposing a Notice of Designation. If a party files an oppo-
sition to a Notice of Designation pursuant to N.C. Gen. Stat.N.C.G.S.  
§ 7A-45.4(3)(e), then any other party may file a response to the opposi-
tion. The response must be filed within fifteen days of service of the 
opposition or as otherwise ordered by the Court. Unless the Court 
orders otherwise, the party that filed the opposition may not file a reply.

If the case is no longer designated as a mandatory complex busi-
ness case, the action will proceed on the regular civil docket in the 
county of venue, although any party may seek to have the action des-
ignated as exceptional under Rule 2.1 of the General Rules of Practice.
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2.3.  Designation based on an amended pleading.

(a) Procedure. If a party amends a pleading, and the 
amendment raises a new material issue listed in N.C. 
Gen. Stat.N.C.G.S. § 7A-45.4(a), any party may seek 
designation of the action as a mandatory complex  
business case within the time periods set forth in  
subsection 7A-45.4(d).

  If the party that files the amended pleading 
seeks designation, the Notice of Designation must 
be made contemporaneously with the filing of the 
amended pleading.

  If another party seeks designation based on the 
amended pleading, the Notice of Designation must be 
filed within thirty days of service of the amended plead-
ing. For proposed amended pleadings, the thirty-day 
period begins to run on the later of (a)(i) the timely fil-
ing of the Court-allowedcourt-allowed pleading or (b)
(ii) three days after the entry of any order that deems 
the proposed amended pleading to be filed.

  If, as a result of the amended pleading, the action 
falls within subsection 7A-45.4(b), the action must be 
designated to the Court under that subsection, and 
subsection 7A-45.4(g) will apply to any action if there is 
no designation.

(b) New eligibility for designation. RuleBCR 2.3(a) 
applies only to an action that had not previously quali-
fied under subsection 7A-45.4(a) for designation to the 
Court. Parties added by subsequent pleadings, how-
ever, may designate an action to the Court in accor-
dance with subsection 7A-45.4(d).

  The Notice of Designation procedure should not 
be utilized in connection with an amended pleading 
for the purpose of interfering with or delaying ongoing 
or upcoming proceedings or where designation of the 
action as a mandatory complex business case would 
be inconsistent with the interests of justice given the 
status of the proceedings.

2.4.  What constitutes designation. For purposes of the Rules 
these rules, an action is designated as a mandatory complex 
business case when the Chief Justice of the Supreme Court of 
North Carolina issues an order as described in N.C. Gen. Stat. §§ 
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N.C.G.S. § 7A-45.4(c) and (f). A party’s filing of a Notice of Designation 
does not constitute designation of the action as a mandatory complex 
business case or effectuate the assignment of a case to the Court.

2.5.  Designation under N.C. Gen. Stat.N.C.G.S. § 7A-45.4(a)(9). 
When seeking designation based on N.C. Gen. Stat.N.C.G.S. § 7A-45.4(a)(9), 
if the plaintiff, third-party plaintiff, or petitionerdesignating party lacks 
the consent of all parties, then the plaintiff, third-party plaintiff, or peti-
tionerdesignating party may file a conditional Notice of Designation 
contemporaneously with the complaint, third-party complaint, or peti-
tion for judicial review, answer, or other responsive pleading. The con-
ditional Notice of Designation must be served by e-mail in the same 
manner set forth in BCR 2.1(b). The conditional Notice of Designation 
will be construed to comply with subsection 7A-45.4(d)(1). The plaintiff, 
third-party plaintiff, or petitionerdesignating party will then have thirty 
days after service on all parties of the complaint, third-party complaint, 
or petition for judicial review, answer, or other responsive pleading to 
file a supplement to the conditional Notice of Designation that reflects 
consent by all parties to the Notice of Designation. A conditional Notice 
of Designation filed by a plaintiff, third-party plaintiff, or petitionerparty 
under subsection 7A-45.4(d)(14) is not deemed to be complete until the 
supplement is filed. Upon a motion or its own initiative, and for good 
cause shown, the Court may extend the time period to file a supplement 
to the conditional Notice of Designation.

2.6.  Procedure upon remand from federal court. If an action 
governed by these rules has been removed to federal court, and the 
action is remanded to state court, then the parties must file a status 
report within fourteen days of the remand order. BCR 14.3 contains the 
procedures for remand following an appeal.

2.7.  Procedure following entry of stay. If an action governed 
by these rules has been stayed pending an arbitration or bankruptcy pro-
ceeding, then the parties must file a status report within fourteen days of 
the resolution of the arbitration or bankruptcy proceeding unless other-
wise ordered by the Court.

*        *        *

Rule 3.  Filing and Service

3.1.  Mandatory electronic filing.   Except as otherwise specified 
in the Rulesthese rules, all filings in the Court must be made electroni-
cally through the Court’s electronic-filing system beginning immediately 
upon designation of the action as a mandatory complex business case by 
the Chief Justice of the Supreme Court of North Carolina or assignment 
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to a Business Court judge pursuant to Rule 2.1 of the General Rules of 
Practice. Counsel who appear in the Court are expected to have the 
capability to use the electronic-filing system.  Instructions for filing doc-
uments through the Court’s electronic-filing system are available on the 
Court’s website. Counsel should exercise diligence to ensure that the 
description of the document entered during the filing process accurately 
and specifically describes the document being filed.

3.2.  Who may file. A filing through the electronic-filing system 
may be made by counsel, a person filing on counsel’s behalf, or a pro se 
litigantparty.  Parties who desire not to use the electronic-filing system 
may file a motion for relief from using the system, but the Court will 
grant that relief for counsel only upon a showing of exceptional circum-
stances.  A request by a pro se party to forgo use of the electronic filing 
system will be determined on a good-cause standard.

3.3.  Electronic identitiesUser account. Counsel who appear 
in the Court in a particular matter (“counsel of record”) and pro se par-
ties who are not excused from using the electronic-filing system must 
promptly obtain an electronic identity from the Court. An electronic 
identity consists of a username and passwordcreate a user account 
through the Court’s website.  Any person who has obtained an electronic 
identityestablished a user account must maintain adequate security over 
that identitythe password to the account.

3.4.  Electronic signatures.

(a) Form. A document to be filed that is signed by coun-
sel must be signed using an electronic signature.  A pro 
se party must also use an electronic signature on any 
document that the party is permitted to file by e-mail 
pursuant to RuleBCR 3.2. An electronic signature con-
sists of a person’s typed name preceded by the symbol 
“/s/.”  An electronic signature serves as a signature for 
purposes of the Rules of Civil Procedure.

(b) Multiple signatures. A filing submitted by multiple 
parties must bear the electronic signature of at least 
one counsel for each party that submits the filing.  By 
filing a document with multiple electronic signatures, 
the lawyer whose electronic identity is used to file the 
document certifies that each signatory has authorized 
the use of his or her signature.

(c) Form of signature block. Every signature block must 
contain the signatory’s name, bar number (if applicable), 
physical address, phone number, and e-mail address.
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3.5.  Format of filed documents. All filings must be made in a 
file format approved by the Court. The Court maintains a list of approved 
formats on its website. Pleadings, motions, and briefs filed electroni-
cally must not be filed in an optically scanned format, unless special 
circumstances dictate otherwise. Proposed orders must be filed in a 
format permitted by the filing instructions on the Court’s website. The 
electronic file name for each document filed with the Court must clearly 
identify its contents.

3.6.  Time of filing. If a document is due on a date certain, then 
the document must be filed by 5:00 p.m. Eastern Time on that date, 
unless the Court orders otherwise.

3.7.  Notice of filing. When a document is filed, the Court’s elec-
tronic-filing system generates a Notice of Filing. The Notice of Filing is 
sent by e-mail toappears in the user account for all counsel of record 
and pro se parties who have created a user account. Filing is not com-
plete until issuance of the Notice of Filing. A document filed electroni-
cally is deemed filed on the date stated in the Notice of Filing.

3.8.  Notice and entry of orders, judgments, and other matters.   
The Court will transmit all orders, decrees, judgments, and other mat-
ters through the Court’s electronic-filing system, which, in turn, will gen-
erate a Notice of Filing to all counsel of record. The issuance by the 
electronic-filing system of a Notice of Filing for any order, decree, or 
judgment constitutes entry and service of the order, decree, or judgment 
for purposes of Rule 58 of the Rules of Civil Procedure.  The Court will 
file a copy of each order, decree, or judgment with the Clerk of Superior 
Court in the county of venue. If a pro se litigantparty is permitted to 
forgo use of the electronic-filing system under RuleBCR 3.2, the Court 
will deliver a copy of every order, decree, judgment, or other matter to 
that pro se litigantparty by alternative means.

3.9.  Service.

(a) Effect of Notice of Filing. After an action has been 
designated as a mandatory complex business case 
or otherwise assigned to the Court, the issuance of a 
Notice of Filing constitutes adequate service under the 
Rules of Civil Procedure of the filed document. Service 
by other means is not required unless the party served 
is a pro se party who has not established a user account.  
Service of materials on pro se parties is governed by 
RuleBCR 3.9(e). Documents filed with the Court must 
bear a certificate of service stating that the documents 
have been filed electronically and will be served in 
accordance with this rule.
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(b) E-mail addresses. Each counsel of record and pro se 
parties who have established a user account must pro-
vide the Court with a current e-mail address and main-
tain a functioning e-mail system. The Court will issue 
a Notice of Filing to the e-mail address that counsela 
person with a user account has provided to the Court.

(c) Service of non-filed documents. When a document 
must be served but not filed, the document must be 
served by e-mail unless (a)(i) the parties have agreed 
to a different method of service or (b)(ii) the Case 
Management Order calls for another manner of service. 
Service by e-mail under this rule constitutes adequate 
service under Rule 5 of the Rules of Civil Procedure.

(d) Effect on Rule 6(e) of the Rules of Civil Procedure.  
Electronic service made under the Rulesthese rules 
through the electronic-filing system or by e-mail under 
RuleBCR 3.9(c) is treated the same as service by mail for 
purposes of Rule 6(e) of the Rules of Civil Procedure.

(e) Service on pro se parties. All documents filed with 
the Court must be served upon a pro se party by any 
method allowed by the Rules of Civil Procedure, unless 
the Court directsor these rules direct otherwise.

3.10.  Procedure when the electronic-filing system appears 
to fail. If a person attempts to file a document, but (a)(i) the person is 
unable for technical reasons to transmit the filing to the Court;, (b)(ii) 
the document appears to have been transmitted to the Court, but the 
person who filed the document does not receive a Notice of Filing;, or 
(c)(iii) some other technical reason prevents a person from filing the 
document, then the person attempting to file the document must make 
a second attempt at filing.

If the second attempt fails, the person may (i) continue further 
attempts to file or may (1)(ii) notify the Court of the technical failure by 
phone call to the judicial assistant for the presiding Business Court judge 
and (2) e-mail the document for which filing attempts were made to fil-
inghelp@ncbusinesscourt.net. The e-mail must state the date and time 
of the attempted filings and a brief explanation of the relevant technical 
failure(s).  The e-mail does not constitute e-filing, but serves as proof of 
an attempt to e-file in order to protect a party in the event of an immi-
nent deadline and satisfies the deadline, notwithstanding RuleBCR 3.7, 
unless otherwise ordered. The e mail should also be copied to counsel 
of record. The Court may ask the person to make another filing attempt.
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The Court will work with the parties on an alternative method of 
filing, such as a cloud-based file-sharing system, if the parties anticipate 
or experience difficulties with filing voluminous materials (e.g., exhib-
its to motions and final administrative records) using the Court’s elec-
tronic-filing system.  In such event, counsel should contact the presiding 
Business Court judge’s judicial assistant for assistance.

For purposes of calculating briefing or response deadlines, a doc-
ument filed electronically is deemed filed at the time and on the date 
stated in the Notice of Filing.

3.11.  Filings with the Clerk of Superior Court. Any mate-
rial filed with the Court that is listed in Rule 5(d) of the Rules of Civil 
Procedure must also be filed with the Clerk of Superior Court in the 
county of venue within five business days of the date of the filing with 
the Court. Unless otherwise directed by the Administrative Office of the 
Courts, the Clerk of Superior Court in the county of venue maintains 
the official file for any action designated to the Court, and the Court 
is not required to maintain copies of written materials provided to it. 
Accordingly, material listed in Rule 5(d) of the Rules of Civil Procedure 
must be filed with the Clerk of Superior Court in the county of venue, 
either before service or within five days after service.

3.12.  Appearances. Counsel whose names appear on a signature 
block in a Courtcourt filing need not file a separate notice of appear-
ance for the action. After making an initial filing with the Court, counsel 
should verify that their names areand contact information are properly 
listed on the docket for the action on the Court’s e filingelectronic-filing 
system.  Counsel whose names do not appear on that docket, but whose 
names should appear, should contact the judicial assistant for the pre-
siding Business Court judge and request to be added. Out-of-state attor-
neys may be added to that docket only after admission pro hac vice to 
appear in the action.

*        *        *

Rule 4.  Time

4.1.  Motions to extend time periods.

(a) Procedure. After an action has been designated as 
a mandatory complex business case or assigned to a 
Business Court judge under Rule 2.1 of the General 
Rules of Practice, all motions to extend any time period 
prescribed or allowed by these Rulesrules, by the Rules 
of Civil Procedure, or by court order must be filed with 



BUSINESS COURT RULES

the Court. If the action has been designated as a man-
datory complex business case but has not yet been 
assigned to a particular Business Court judge, then 
the motion must be submitted to the Chief Business  
Court Judge.

(b) Basis. A motion to extend a time period must demon-
strate good cause and comply with RuleBCR 7.3.

(c) Effect. TheExcept as to deadlines set by court order, 
including deadlines for the completion of fact and 
expert discovery, the timely filing of a motion to extend 
time automatically extends the time for filing or the 
performance of the act for which the extension is 
sought until the earlier of the expiration of the exten-
sion requested or a ruling by the Court. If the Court 
denies the motion, then the filing is due or the act must 
be completed no later than 5:00 p.m. Eastern Time on 
the second business day after the Court issues its order, 
unless the Court’s order provides a different deadline.

(d) Modifications by the Court. The Court may modify 
any time period on its own initiative, unless a rule or 
statute prohibits modification of the time period.

(e) Relationship with Rule 6(b) of the Rules of Civil 
Procedure. Nothing in the Rulesthese rules precludes 
parties from entering into binding stipulations in the 
manner permitted by Rule 6(b) of the Rules of Civil 
Procedure.

4.2.  Extensions of time that do not require a motion.

(a) PapersDocuments due within twenty days of des-
ignation. If any statute, rule of procedure, Business 
Court Rule, or court order requires the filing or service 
of any paperdocument fewer than twenty days after the 
designation of an action as a mandatory complex busi-
ness case or the assignment of an action to a Business 
Court judge under Rule 2.1 of the General Rules of 
Practice, then the time for filing or service of that paper 
document is automatically extended to the twentieth 
day following the designation, unless a Business Court 
judge orders otherwise.  This rule does not apply to time 
periods that, by rule or statute, cannot be extended and 
is subject to modification by Courtcourt order.
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(b) Discovery responses. The parties may agree, with-
out a Courtcourt order, to extend any time period for 
responses to written discovery.  A Courtcourt order is 
required, however, if a party seeks to modify any dis-
covery-related deadline that has been established by a 
Courtcourt order.  RuleBCR 10.4(a) contains the stan-
dards and procedure for filing a motion to extend the 
discovery period or to take discovery beyond the limits 
set forth in the Case Management Order.

*        *        *

Rule 5.  Protective Orders and Filing under Seal

5.1.   GenerallyGeneral principles.

(a) RuleBCR 5 applies to both parties and non-parties.  
References to “parties” in this rule therefore include 
non-parties.

(b) Parties should limit the materials that they seek to file 
under seal. The party seeking to maintain materials 
under seal bears the burden of establishing the need for 
filing under seal.

(c) This rule should not be construed to change any require-
ment or standard that otherwise would govern the issu-
ance of a protective order.

(d) Parties are encouraged to agree on terms for a pro-
posed protective order that governs the confidential-
ity of discovery materials when exchanged between or 
among the parties.

5.2.  Procedures for sealed filing.

(a) Pursuant to a protective order. The Court may enter 
a protective order under Rule 26(c) of the Rules of Civil 
Procedure that contains standards and processes for 
the handling, filing, and service of sealed documents.  
Proposed protective orders submitted to the Court 
should include procedures similar to those described in 
subsections (b) through (d) of this rule.

(b) In the absence of a protective order. In the absence 
of an order described in RuleBCR 5.2(a), any party that 
seeks to file a document or part of a document under 
seal must provisionally file the document under seal 
together with a motion for leave to file the document 
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under seal. The motion must be filed no later than 5:00 
p.m. Eastern Time on the day that the document is 
provisionally filed under seal.  The motion must con-
tain information sufficient for the Court to determine 
whether sealing is warranted, including the following:

(1) a non-confidential description of the material 
sought to be sealed;

(2) the circumstances that warrant sealed filing;

(3) the reason(s) why no reasonable alternative to a 
sealed filing exists;

(4) if applicable, a statement that the party is filing 
the material under seal because another party 
(the “designating party”) has designated the mate-
rial under the terms of a protective order in a man-
ner that triggered an obligation to file the material 
under seal and that the filing party has unsuccess-
fully sought the consent of the designating party 
to file the materials without being sealed;

(5) if applicable, a statement that any designating 
party that is not a party to the action is being 
served with a copy of the motion for leave;

(6) a statement that specifies whether the party 
is requesting that the document be accessible 
only to counsel of record rather than to the par-
ties; and

(7) a statement that specifies how long the party 
seeks to have the material maintained under 
seal and how the material is to be handled 
upon unsealing.

(c) Until the Court rules on the sealing motion, any docu-
ment provisionally filed under seal may be disclosed 
only to counsel of record and their staff until otherwise 
ordered by the Court or agreed to by the parties.

(d) Within five business days of the filing or provisional fil-
ing of a document under seal, the party that filed the 
document should file a public version of the document.  
The public version may bear redactions or omit mate-
rial, but the redactions or omissions should be as lim-
ited as practicable.  In the rare circumstance that an 
entire document is filed under seal, in lieu of filing a 
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public version of the document, the filing party must 
file a notice that the entire document has been filed 
under seal. The notice must contain a non-confiden-
tial description of the document that has been filed  
under seal.

5.3.  Role of designating party. If a motion for leave to file under 
seal is filed by a party who is not the designating party, then the desig-
nating party may file a supplemental brief supporting the sealing of the 
document within seven business days of service of the motion for leave.  
The supplemental brief must comply with the requirements in Rule 
BCR 7. In the absence of a brief, the Court may summarily deny the 
motion for leave and may direct that the document be unsealed.

*        *        *

Rule 6.  Hearings and Conduct

6.1.  Notice of hearing. The Court will typically issue a notice of 
hearing prior to a hearing. The Court will usually issue the notice at least 
five business days prior to the hearing. The Court retains the flexibility 
to convene counsel informally if doing so would advance the interests 
of justice. A ruling on a motion heard after notice to the parties will not 
be subject to attack solely because a notice of hearing was not issued as 
provided by this rule.

6.2.  Hearing procedures. The Court may conduct pretrial hear-
ings in person or by any technological means accessible to all parties in 
an action. Unless otherwise specified, all pretrial hearings will be held  
in the Business Court courtroom assigned to the presiding Business 
Court judge. Unless otherwise ordered, or unless the parties agree oth-
erwise, any court reporter transcribing any pretrial hearing or confer-
ence will be present in the Business Court courtroom.

6.3.  Conduct before the Court.

(a) Addressing the Court. Counsel should speak clearly 
and audibly from a standing position behind counsel 
table or the podium. Counsel may not approach the 
bench without the Court’s request or permission.

(b) Examination of witnesses and jurors. Counsel must 
examine witnesses and jurors from a sitting position 
behind counsel table or standing from the podium, 
except as otherwise permitted by the Court. Counsel 
may only approach a witness for the purposes of pre-
senting, inquiring about, or examining the witness 
about an exhibit, document, or diagram.
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(c) Professionalism. Participants in Courtcourt proceed-
ings must conduct themselves professionally. Adverse 
witnesses, counsel, and parties must be treated with 
fairness and civility both in and out of Courtcourt.  
Counsel must yield gracefully to rulings of the Court 
and avoid disrespectful remarks.

6.4.  Contact with the Court.

(a) E-mail. Any e-mails to a Business Court judgethe Court 
about a pending matter must copy at least one counsel 
of record for each party.

(b) Contact with Courtcourt personnel. Counsel may 
contact the judicial assistants or law clerks of the 
Business Court judges to discuss scheduling and logisti-
cal matters.  Neither counsel nor counsel’s professional 
staff may seek advice or comment from a judicial assis-
tant or law clerk on any matter of substance. Counsel 
should communicate with Business Court judges, law 
clerks, and judicial assistants with appropriate profes-
sional courtesy.

  In the absence of exigent circumstances, and 
unless opposing counsel has consented otherwise, any 
written communication by counsel to Courtcourt per-
sonnel regarding a pending matter must include or copy 
at least one counsel of record for each party.

6.5.  Participation of junior attorneys. To promote the profes-
sional development of junior attorneys, the Court welcomes their par-
ticipation at oral argument.

6.6.  Secure leave. Notwithstanding subsections (c) and (e) of 
Rule 26 of the General Rules of Practice, an attorney must designate his 
or her secure-leave periods using the Court’s electronic-filing system in 
each case in which the attorney is counsel of record.

*        *        *

Rule 7.  Motions

7.1.  Filing. After an action has been designated as a mandatory 
complex business case or assigned to a Business Court judge under Rule 
2.1 of the General Rules of Practice, the Business Court judge to whom 
the action is assigned will preside over all motions and proceedings  
in the action, unless and until an order has been entered under N.C. 
Gen. Stat.N.C.G.S. § 7A-45.4(e) ordering that the case not be designated 
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a mandatory complex business case or the Chief Justice of the Supreme 
Court of North Carolina revokes approval of the designation.

7.2.  Form. All motions must be made in electronic form and 
must be accompanied by a brief (except for those motions listed in Rule 
7.10).All motions must be double-spaced with a margin of at least one 
inch at the right, left, top, and bottom of each page, and use at least a 
12-point proportional font. All motions must be submitted as a PDF file.  
All motions must be accompanied by a brief (except for those motions 
listed in BCR 7.10). Each motion must be set out in a separate docu-
ment.  A motion unaccompanied by a required brief may, in the discre-
tion of the Court, be summarily denied.  This rule does not apply to oral 
motions made at trial or as otherwise provided in the Rulesthese rules.

7.3.  Consultation. All motions, except those made pursuant to 
Rules 12, 55, 56, 59, 60, or 65 of the Rules of Civil Procedure, must reflect 
consultation with and the position of opposing counsel or any pro se par-
ties. The motion must state whether any party intends to file a response.

7.4.  Motions decided on papers and briefswithout a hearing. 
The Court may rule on a motion without a hearing. Special consider-
ations thought by counsel sufficient to warrant a hearing or oral argu-
ment may be brought to the Court’s attention in the motion or response.

7.5.  Supporting materials and citations. This rule applies to 
all motions and briefs filed with the Court.

All materials, including affidavits, on which a motion or brief 
relies must be filed with the motion or supporting brief.  Materials that 
have been filed previously need not be re-filedrefiled, but the filing party 
should use specific references, using the form ECF No. ___, cite to the 
docket location of the previously filed materials to aid the Court. In 
selecting materials to be filed, parties should attempt to limit the use 
of voluminous materials. If service of process is at issue in any motion, 
proof of service must be submitted in support of the motion.

The filing party must include an index at the front of the materials.  
The index should assign a number or letter to each exhibit and should 
describe the exhibit with sufficient detail to allow the Court to under-
stand the exhibit’s contents.

When a brief refers to a publicly available document, the brief 
may contain a hyperlink to or URL address for the document in lieu of 
attaching the document as an exhibit.  The filing party is responsible for 
keeping or archiving a copy of the document referenced by hyperlink or  
URL address.
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When a motion or brief refers to any supporting material, the 
motion or brief must include a pinpoint citation to the relevant page of 
the supporting material whenever possible.  Unless the circumstances 
dictate otherwise, only the cited page(s) should be filed with the Court 
in the manner described above.

If a motion or brief cites a decision that is published only in sources 
other than the West Federal Reporter System, Lexis System, commonly 
used electronic databases such as Westlaw or LexisNexis, or the official 
North Carolina reporters, or decisions of the Court listed on its website 
as opinions, then the motion or brief must attach a copy of the decision.

7.6.  Responsive briefs. A party that opposes a motion may 
file a responsive brief within twenty days of service of the supporting 
brief.  This period is thirty days after service for responses to sum-
mary judgment motions and for responses to opening briefs in admin-
istrative appeals.  If a party fails to file a response within the time 
required by this rule, the motion will be considered and decided as an 
uncontested motion.

If a motion has been filed without a brief before a case is desig-
nated as a mandatory complex business case, then the time period to 
file a responsive brief begins running only when the moving party files 
a supporting brief in the Court. A motion filed without a brief before a 
case is designated as a mandatory complex business case will not be 
considered by the Court unless and until the moving party files a sup-
porting brief with the Court.

7.7.  Reply briefs. Unless otherwise prohibited, a reply brief may 
be filed within ten days of service of a responsive brief. A reply brief 
must be limited to discussion of matters newly raised in the responsive 
brief. The Court retains discretion to strike any reply brief that violates 
this rule.

7.8.  Length and format. Briefs in support of and in response to 
motions must be double-spaced and cannot exceed 7,500 words, except 
as provided in RuleBCR 10.9(c).  Reply briefs must also be double-spaced 
and cannot exceed 3,750 words.  These word limits include footnotes and 
endnotes but do not include the case caption, any index, table of contents, 
or table of authorities, signature blocks, or any required certificates.

A party may request the Court to expand these limits but must 
make the request no later than five days before the deadline for filing the 
brief.  Word limits will be expanded only upon a convincing showing of 
the need for a longer brief.
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Each brief must include a certificate by the attorney or party that 
the brief complies with this rule. Counsel or pro se parties may rely  
on the word count of a word-processing system used to prepare the brief.

In the absence of a Courtcourt order, all parties who are jointly 
represented by any law firm must join together in a single brief.  That 
single brief may not exceed the length limits in this rule.

All briefs must use a 12-point, proportional font, and one-inch  
marginsbe double-spaced with a margin of at least one inch at the right, 
left, top, and bottom of each page, and use at least a 12-point propor-
tional font. All briefs must be submitted as a PDF file.

7.9.  Suggestion of subsequently decided authority. In con-
nection with a pending motion, a party may file a suggestion of subse-
quently decided authority after briefing has closed.  The suggestion must 
contain the citation to the authority and, if the authority is not available 
on an electronic database, a copy of the authority.  The suggestion may 
contain a brief explanation, not to exceed one hundred100 words, that 
describes the relevance of the authority to the pending motion. Any party 
may file a response to a suggestion of subsequently decided authority.  
The response may not exceed one hundred100 words and must be filed 
within five days of service of the suggestion.

7.10.  Motions that do not require briefs. Briefs are not 
required for the following motions:

(a) for an extension of time, provided that the motion is 
filed prior to the expiration of the time to be extended;

(b) to continue a pretrial conference, hearing, or trial of 
an action;

(c) to add parties;

(d) consent motions, unless otherwise ordered by the 
Court;

(e) to approve fees for receivers, special masters, refer-
ees, or court appointed experts or professionals;

(f) for substitution of parties;

(g) to stay proceedings to enforce a judgment;

(h) to modify the case-management process pursuant 
to RuleBCR 9.1(a), provided that the motion is filed 
prior to the expiration of the case-management dead-
line sought to be extended;

(i) for entry of default;
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(j) for pro hac vice admission; and

(k) motions in limine complying with RuleBCR 12.9.

(l) to seal confidential information (except as provided 
by BCR 5.3).

These motions must state the grounds for the relief sought, includ-
ing any necessary supporting materials, and must be accompanied by a 
proposed order.

7.11.  Late filings. Absent a showing of excusable neglect or 
as otherwise ordered by the Court, the failure to timely file a brief  
or supporting material waives a party’s right to file the brief or support-
ing material.

7.12.  Motions decided without live testimony. Unless the 
Court orders otherwise, a hearing on a motion, including an emergency 
motion, will not involve live testimony.  A party who desires to present 
live testimony must file a motion for permission to present that testi-
mony. In the absence of exigent circumstances, the motion must be filed 
promptly after receiving notice of the hearing and may not exceed 500 
words.  After the motion is filed, the Court will either (a)(i) issue an 
order that requests a response, (b)(ii) deny the motion, or (c)(iii) issue 
an order with further instructions.  The opposing party is not required to 
file a response unless ordered by the Court.  If the Court elects to con-
duct a telephone conference on the motion, then the Court may decide 
the motion during the conference.

7.13.  Emergency motions prior to designation.

(a) Actions in which a Notice of Designation was filed 
when the action was initiated. If a party seeks to 
have an emergency motion heard in the Court, the party 
should contact the Chief Justice of the Supreme Court 
of North Carolina promptly after filing the Notice of 
Designation and request expedited designation of 
the case as a mandatory complex business case. The 
party should also promptly contact the Court’s Trial 
Court Coordinator and advise that the party seeks to 
have an emergency motion heard in the Court.

(b) Actions subsequently designated as mandatory 
complex business cases. If a party has filed an 
emergency motion in an action before a Notice of 
Designation has been filed, and the action is later 
designated as a mandatory complex business case 
or assigned to a Business Court judge under Rule 2.1 
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of the General Rules of Practice, then the emergency 
motion will be heard by the Business Court judge to 
whom the action has been assigned as provided by 
N.C. Gen. Stat.N.C.G.S. § 7A-45.4(e).  If, however, the 
emergency motion is heard by a non-Business Court 
judge prior to designation or assignment, then, bar-
ring exceptional circumstances, the Business Court 
judge will defer to the judge who heard the motion.

(c) Briefing. When a party moves for emergency relief 
under RuleBCR 7.13(a) or (b), the Court will, if prac-
ticable, establish a briefing schedule for the motion. A 
party that moves for emergency relief under RuleBCR 
7.13(a) must file a supporting brief that complies with 
the Rulesthese rules. The Court’s briefing schedule for 
a RuleBCR 7.13(a) motion will establish deadlines  
for a response and, in the Court’s discretion, a reply.

  Unless the Court orders otherwise, the length 
restrictions in RuleBCR 7.8 apply to all briefs filed 
under this rule.

7.14.  Amicus briefs.

(a) When permitted.  An amicus curiae may file a brief 
only with leave of the Court.

(b) Motion for leave.  A motion for leave to file an amicus 
brief must state the nature of the movant’s interest, the 
issues that the amicus brief would address, the mov-
ant’s position on those issues, and the reasons that an 
amicus brief would aid the Court.  The motion must 
also attach the proposed amicus brief.  The Court 
will generally rule on the motion without a response  
or argument.

(c) Deadline for filing. A motion for leave to file an 
amicus brief must be filed no later than the deadline 
for the brief of the party supported.

(d) Method of filing. The motion and proposed amicus 
brief must be filed consistent with BCR 3.

(e) Contents, length, and form. An amicus brief may 
not exceed 3,750 words and must comply with all other 
aspects of BCR 7.8. The brief must also state whether 
(i) a party’s counsel authored the brief, (ii) a party or 
party’s counsel paid for the preparation of the brief, 
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and (iii) anyone other than the amicus curiae paid for 
the brief and, if so, their identities.

(f) Response. A party must obtain leave to file a sepa-
rate response to an amicus brief.  If the Court pro-
vides leave, the response must be limited to points 
and authorities presented in the amicus brief.  The 
response may not exceed 3,750 words.  An amicus cur-
iae may not file a reply brief.

(g) Oral argument.  An amicus curiae may not partici-
pate in oral argument without leave of the Court.

*        *        *

Rule 8.  Presentation Technology

8.1.  Electronic presentations favored. The Court encourages 
electronic presentations, but only if the presentation meaningfully aids 
the Court’s understanding of key issues. Counsel should limit the use 
of paper handouts at Courtcourt proceedings. Any paper handout that 
a party provides to the Court must also be provided to all parties, the 
court reporter, and the law clerk.

8.2.  Courtroom technology. Parties may bring their own elec-
tronic technology, including hardware, for presentation to the Court 
or may use the systems available in each Business Court courtroom.  
Parties are responsible for consulting in advance with courthouse per-
sonnel about security, power, and other logistics associated with the use 
of any external hardware. Counsel who plan to use the available court-
room technology must be familiar with that technology and must follow 
any rules established by the Court associated with that technology’s use.

*        *        *

Rule 9.  Case Management

9.1.  Case Management Meeting.

(a) General principles. The case-management process 
described in this rule should be applied in a flexible, 
case-specific fashion. The RulesThese rules have been 
designed to encourage parties to identify and to imple-
ment the case-management techniques—including 
novel and creative ideas—that are most likely to sup-
port the efficient resolution of the case.
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(b) Timing. No later than sixty days after the designation 
of an action as a mandatory complex business case or 
assignment to a Business Court judge pursuant to Rule 
2.1 of the General Rules of Practice, counsel must par-
ticipate in a Case Management Meeting.  The filing of an 
opposition to a Notice of Designation does not, absent a 
Courtcourt order, stay or alter this rule’s requirements. 
Counsel for the first named plaintiff is responsible for 
contacting other counsel and scheduling the meeting.

  A party may, by motion, request that the Court 
alter the process or schedule for the Case Management 
Meeting and Case Management Report. The motion 
must be supported by good cause, be filed as promptly 
as possible, and identify the reasons for the requested 
change. Any opposition to a motion filed under this 
rule must be filed within five days of service of the 
motion. The Court may schedule a status conference 
in advance of the Case Management Meeting if circum-
stances warrant.

(c) Topics. Unless the Court orders otherwise, the Case 
Management Meeting must cover at least the follow-
ing subjects:

(1) any initial motions that any party might file and 
whether certain issues might be presented to the 
Court for early resolution;

(2) the discovery topics described in RuleBCR 10.3 
through 10.8;

(3) a proposed deadline for amending pleadings and/
or adding parties;

(4) a proposed deadline for filing dispositive motions;

(5) a proposed trial date;

(6) whether a protective order is needed;

(7) whether any law other than North Carolina law 
might govern aspects of the case, and, if so, what 
law and which aspects of the case;

(8) the parties’ views on the timing of mediation, 
including any plans for early mediation, a media-
tion deadline, and any agreed-upon mediator(s);

(9) whether periodic Case Management Conferences 
with the Court would be beneficial and, if so, the 
proposed frequency of those conferences;
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(10) whether the Case Management Conference should 
be transcribed;

(11) whether any matter(s) might be appropriate for a 
referee; and

(12) whether client attendance at the Case Management 
Conference would be beneficial.

  Ultimately, the parties should discuss any mat-
ter that is significant to case management. The parties 
should review the template Case Management Report in 
Appendix 2 to the Rulesthese rules for further guidance 
about the Case Management Meeting. The template 
does not limit further topics that might be considered 
as appropriate to achieve an efficient and orderly dis-
position in light of the particular circumstances of an 
individual case.

(d) Discovery management. The RulesThese rules envi-
sion a full discussion at the Case Management Meeting 
of the discovery issues described in RuleBCR 10.3 
through 10.8.  If, because of the circumstances of the 
case, the parties need additional time after the Case 
Management Meeting to complete their discussion of 
discovery, then the parties should arrange to have a 
second meeting on any discovery issues that remain to 
be discussed.  The second meeting should be held as 
soon as is practicable, but in no event later than thirty 
days after the Case Management Meeting.

9.2.  Case Management Report. The parties must jointly file a 
Case Management Report no later than the fifteenth day after the Case 
Management Meeting begins. The template Case Management Report in 
Appendix 2 to the Rulesthese rules provides guidance for how to struc-
ture the report.  Counsel for the first named plaintiff is responsible for 
circulating an initial draft of the report, for incorporating into the report 
the views of all other counsel, and for finalizing and filing the report.  
The report should state whether the parties have completed their dis-
cussion of the discovery topics described in RuleBCR 10.3 through 10.8 
and, if they have not, the issues that remain to be discussed and the 
likely date on which a second discovery meeting will occur. If the par-
ties participate in a second discovery meeting, then the parties must file 
a supplement to the Case Management Report within ten days of the 
second discovery meeting.

A party that is not served with process until after the Case 
Management Meeting may file a supplement to the Case Management 
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Report if the Court has not already issued a Case Management Order.  A 
supplement must be filed within ten days of when a party makes its first 
appearance in the case.

9.3.  Case Management Conference. The Court retains discre-
tion about when and whether to convene a Case Management Conference 
and whether more than one conference is needed. The Court may require 
representatives of each party, in addition to counsel, to attend any Case 
Management Conference. The Court will issue a notice of the confer-
ence in accordance with RuleBCR 6.1. The notice will indicate whether 
a representative of each party will be required to attend. The Court will 
conduct the conference in accordance with RuleBCR 6.2.

Unless it orders otherwise, the Court will not hear substantive 
motions at a Case Management Conference. The conference will not be 
transcribed unless a party arranges for a reporter to transcribe the pro-
ceedings or unless the Court orders otherwise.

9.4.  Case Management Order. The Court will issue a Case 
Management Order. The order will address the issues developed in the 
Case Management Report and/or Case Management Conference, as 
well as any other issues that the Court deems appropriate. Any party 
may move to modify the terms of the Case Management Order on a 
showing of good cause, but may do so only after consultation with all  
other parties.

*        *        *

Rule 10.  Discovery

10.1.  General principles. The parties should cooperate to 
ensure that discovery is conducted efficiently.  Courtesy and cooperation 
among counsel advances, rather than hinders, zealous representation.

10.2.  Document preservation. As soon as practicable, but no 
later than seven days before the Case Management Meeting described in 
RuleBCR 9.1, counsel must discuss with their clients:

(a) which custodians might have discoverable electroni-
cally stored information (ESI);

(b) the sources and location of potentially discoverable 
ESI;

(c) the duty to preserve potentially discoverable materi-
als; and

(d) the logistics, burden, and expense of preserving and 
collecting those materials.
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These requirements do not supplant any substantive preservation 
obligations that might be established by other sources of law.

10.3.  Discovery management. Counsel are required, if possible, 
to fully discuss discovery management at the Case Management Meeting.  
As stated in RuleBCR 9.1(c)(d), the parties may conduct a second meet-
ing, no later than thirty days after the Case Management Meeting, to 
complete their discussion of discovery management. The topics to be 
discussed include those found in RuleBCR 10.3 through 10.8.

Overall, RuleBCR 10.3 through 10.8 are designed for the parties 
to set expectations, with reasonable specificity, about what information 
each party seeks and about how that information will be retrieved and 
produced. The parties should discuss at least the following topics:

(a) Proportionality. Counsel should discuss the scope of 
discovery, taking into account the needs of the case, 
the amount in controversy, limitations on the parties’ 
resources, the burden and expense of the expected dis-
covery compared with its likely benefit, the importance 
of the issues at stake in the litigation, and the impor-
tance of the discovery for the adjudication of the merits 
of the case.

(b) Phased discovery. Counsel should consider whether 
phased discovery is appropriate and, if so, discuss pro-
posals for specific phases.

(c) ESI. Counsel should prepare an ESI protocol—an 
agreement between the parties for the identification, 
preservation, collection, and production of ESI.  The 
ESI protocol will vary on a case by case basis, but the 
discussion about ESI should include at least the follow-
ing subjects:

(1) the specific sources, location, and estimated vol-
ume of ESI;

(2) whether ESI should be searched on a custodian 
by custodian basis and, if so, (a)(i) the identity 
and number of the custodians whose ESI will be 
searched, and (b)(ii) search parameters;

(3) a method for designating documents as 
confidential;

(4) plans and schedules for any rolling production;

(5) deduplication of data;
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(6) whether any device(s) need to be forensically exam-
ined and, if so, a protocol for the examination(s);

(7) the production format of documents;

(8) the fields of metadata to be produced; and

(9) how data produced will be transmitted to other 
parties (e.g., in read-only media; segregated by 
source; encrypted or password protected).

 Counsel should jointly prepare a written dis-
covery protocol promptly after they complete their  
discovery-management discussions. The discovery pro-
tocol should not be filed with the Court unless other-
wise ordered.

10.4.  Presumptive limits.

(a) Discovery period. The RulesThese rules do not dis-
courage the parties from beginning discovery before 
entry of the Case Management Order, but the pre-
sumptive discovery period, including both fact and 
expert discovery, is seven months from the date of the 
Case Management Order. That period may be length-
ened or shortened in consideration of the claims and 
defenses of any particular case, but any significantly 
longer discovery period will require good cause.

  Each party is responsible for ensuring that it 
can complete discovery within the time period in 
the Case Management Order. In particular, inter-
rogatories, requests for production, and requests 
for admission should be served early enough that 
answers and responses will be due before the dis-
covery deadline ends.

  Absent extraordinary cause, a motion that seeks 
to extend the discovery period or to take discovery 
beyond the limits in the Case Management Order must 
be made before the discovery deadline. The motion 
must explain the good cause that justifies the relief 
sought.  The motion must also demonstrate that the 
parties have pursued discovery diligently.

(b) Written discovery. Unless otherwise permitted by 
the Court, a party may serve no more than twenty-
five interrogatories on each party. Each subpart of 
an interrogatory counts as a separate interrogatory 
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for purposes of this limit. The same limit applies to 
requests for admission.

(c) Depositions. A party may take no more than twelve 
fact depositions in the absence of an order by the 
Court.  For purposes of counting depositions taken by 
any party, for depositions conducted pursuant to Rule 
30(b)(6) of the Rules of Civil Procedure, each period 
of seven hours of testimony will count as a single 
deposition, regardless of the number of designees pre-
sented during that seven-hour period.

(d) Agreement, reduction, and modification of limits. 
The Court encourages the parties to agree, where 
appropriate, on reductions to the presumptive limits 
stated above.  The presumptive limits will be increased 
only upon a showing of good cause.

  If the parties agree to conduct discovery after 
the discovery deadline, but the parties do not seek an 
order that allows the discovery, then the Court will not 
entertain a motion to compel or a motion for sanctions 
in connection with that discovery.

10.5.  Privilege logs.

(a) Purpose. This rule supplements Rule 26(b)(5) of the 
Rules of Civil Procedure.

(b) Form. Parties are encouraged to agree on the form of 
privilege logs and on the date on which privilege logs 
will be served. The parties should select a format that 
limits unnecessary expense and burden of produc-
ing a privilege log. Each privilege log should be orga-
nized in a manner that facilitates a discussion among 
counsel on whether documents contain privileged or 
work-product material.  The parties should discuss 
specifically (1)(i) whether particular categories of 
documents—such as any attorney-client privileged 
communications or attorney work-product material 
generated after the action began, or communications 
on a certain subject—should be omitted from privi-
lege logs;, and (2)(ii) whether entries in the privilege 
log should be arranged by topic or category.

10.6.  Agreements to prevent privilege and work-product 
waiver.  The Court encourages the parties to agree to an order that pro-
vides for the non-waiver of the attorney-client privilege or work-product 
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   protection in the event that privileged or work-product material is inad-
vertently produced.

10.7.  Depositions.

(a) Time limits. Unless the parties agree otherwise, a 
deposition is limited to seven hours of on-the-record 
time.  The Court may extend any seven-hour period for 
good cause.

(b) Conduct.

(1) Counsel should cooperate to schedule depositions.

(2) Counsel must not direct a witness to refrain from 
answering a question unless one or more of the 
following three situations applies: (i) counsel 
objects to the question on the ground that the 
answer is protected by a privilege or another 
discovery immunity, (ii) counsel proceeds imme-
diately to seek relief under Rules 26(c) or 37(d) 
of the Rules of Civil Procedure, or (iii) counsel 
objects to a question that seeks information in 
contravention of a Court-orderedcourt-ordered 
limitation on discovery.

(3) Objections should be succinct and state only the 
basis for the objection.  The Court does not toler-
ate speaking objections.

(4) Counsel and any witness may not engage in pri-
vate, off the record conferences while a ques-
tion is pending, except to decide whether to 
assert a privilege, discovery immunity, or Court-
orderedcourt-ordered limitation on discovery.

(5) The Court may impose an appropriate sanction, 
including the reasonable attorneyattorney’s fees 
incurred by any party, based on conduct that 
impedes, delays, or frustrates the fair examina-
tion of a deponent.

(c) Exhibits.

(1) A copy of any document shown to a deponent 
must be provided to counsel for each party either 
before the deposition starts or at the same time 
that the document is given to the deponent.

(2) Deposition exhibits should be numbered consec-
utively throughout discovery without restarting 
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numbers by the deposition being taken or by the 
party that introduces the exhibit.  When there is 
the potential for simultaneous depositions, the 
parties should allocate a range of potential exhibit 
numbers among the parties.  To the extent prac-
tical, once assigned an exhibit number, a docu-
ment utilized during a deposition should retain 
that deposition exhibit number in all subsequent 
discovery.

(d) Depositions under Rule 30(b)(6) depositions of 
the Rules of Civil Procedure.

(1) This rule is designed to encourage parties to 
resolve disputes about the scope of Rule 30(b)(6) 
depositions.

(2)(1) After a party serves a deposition notice under 
Rule 30(b)(6) deposition notice of the Rules of 
Civil Procedure, the organization to which the 
notice is issued should present any objections to 
the noticing party within a reasonable time of ser-
vice and sufficiently in advance of the deposition.

(3)(2) Counsel for the noticing party and for the organi-
zation to which the notice was issued must then 
meet and confer in good faith to resolve any dis-
putes over the topics for the deposition.

(4)(3) If the parties cannot agree, then the dispute will 
be resolved under the procedures described in 
RuleBCR 10.9.

(5)(4) The parties should also discuss and attempt to 
agree on whether a deponent under Rule 30(b)(6) 
deponent of the Rules of Civil Procedure may be 
asked questions about the deponent’s personal 
knowledge. Absent an agreement to the contrary, 
any deposition of a designee under Rule 30(b)(6) 
designee of the Rules of Civil Procedure in his 
or her individual capacity should be taken sepa-
rately from the deposition under Rule 30(b)(6) 
deposition of the Rules of Civil Procedure.

(6)(5) See RuleBCR 10.4(c) for the manner of count-
ing depositions taken under Rule 30(b)(6) of the 
Rules of Civil Procedure.
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10.8.  Expert discovery.

(a) Procedures. The parties must attempt to agree on 
procedures that will govern expert discovery including 
any limits on the number of experts and/or the number 
of expert depositions. In the absence of agreement, 
the Case Management Report should list the parties’ 
respective positions on expert discovery. The parties 
may elect to exchange disclosures only, or they may 
elect to exchange reports in addition to or instead of 
disclosures. The procedures may include, but are not 
limited to, the following:

(1) Expert reports. If the parties elect to exchange 
expert reports as allowed by Rule 26(b)(4) of 
the Rules of Civil Procedure, then the parties 
are encouraged to agree that the name of each 
expert, the subject matter on which the expert 
is expected to testify, and the expert’s qualifica-
tions be exchanged thirty days prior to service of  
the report.

(2) Timing and manner of disclosure. If the par-
ties elect not to exchange expert reports, then 
they are still encouraged to agree on a schedule 
for exchange of expert information in the form of 
expert disclosures.  In the absence of an agree-
ment, the Court will establish a sequence in the 
Case Management Order.

(3) Facts and data considered by the witness. 
The parties should attempt to agree on whether 
and when they will provide copies of previously 
unproduced materials that an expert witness 
considers in forming his or her opinion.

(b) Expert depositions. Unless the parties agree oth-
erwise, each expert witness may be deposed by a 
party adverse to the party designating the expert.  The 
expert witness is only subject to a single deposition at 
which all adverse parties may appear.

10.9.  Discovery motions.

(a) Application. This rule applies to motions under 
Rules 26 through 37 and Rule 45 of the Rules of Civil 
Procedure. References to “party” or “parties” in this 
rule include non-parties subject to subpoena under 
Rule 45 of the Rules of Civil Procedure.
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(b) Pre-filing requirements.

(1) Telephonic consultation with presiding 
Business Court judgeSummary of dispute. 
Before a party filesfiling a motion related to 
discovery, a party must engage in a thorough, 
good-faith attempt to resolve or narrow the dis-
pute. If the dispute remains unresolved, then 
the party must initiate a telephone conference 
among counsel and the presiding Business Court 
judge about the dispute. To initiate this confer-
ence, a partyseeking relief must e-mail a sum-
mary of the dispute to the judicial assistant and 
law clerk for the presiding Business Court judge 
and to opposing counsel. The summary may not 
exceed seven hundred700 words; the certificate 
described in RuleBCR 10.9(b)(2) does not count 
against this limit. Any other party may submit a 
response to the summary; the response may not 
exceed seven hundred700 words (excluding the 
response to the certificate) and must be e mailed 
to the judicial assistant and law clerk for the 
presiding Business Court judge and to opposing 
counsel within seven calendar days of when the 
initial summary was e-mailed. Word limits are to 
be calculated in accordance with RuleBCR 7.8. No 
replies are allowed.

  After the summary and any response(s) are 
submitted, the Court will either schedule a tele-
phone conference with counsel to discuss the 
dispute, order the parties to file a motion and 
brief regarding the dispute or provide additional 
materials, or issue an order with further instruc-
tions.  If the Court elects to conduct a telephone 
conference, then the Court may decide the par-
ties’ dispute during the conference.

(2) Certification of good-faith effort to resolve 
the dispute. When a party requests a telephonic 
conferenceA dispute summary under RuleBCR 
10.9(b)(1), the party must also submit to the 
Courtmust include a certification that, after 
personal consultation and diligent attempts to 
resolve differences, the parties could not resolve 
the dispute.  The certificate must state the date(s) 
of the conference, which attorneys participated, 
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and the specific results achieved.  The certificate 
shouldmust say, if applicable, whether the par-
ties discussed cost-shifting, proportionality, or 
alternative discovery methods that might resolve 
the dispute. This certificate may not exceed three 
hundred300 words and should state facts with-
out argument. The response by any other party 
under BCR 10.9(b)(1) may include a response, 
not to exceed 200 words, to the substance of  
the certificate.

(3) Telephone conference among counsel and 
the presiding Business Court judge. After the 
summary, certificate, and any response(s) are 
submitted, the Court may schedule a telephone 
conference with counsel to discuss the dispute, 
order the parties to file a motion and brief regard-
ing the dispute or provide additional materials, 
or issue an order that decides the issues raised 
or that provides the parties with further instruc-
tions.  If the Court elects to conduct a telephone 
conference, the Court may decide the parties’ 
dispute during the conference.

(c) Briefs on discovery motions. If, after the Court con-
ducts a telephonictelephone conference described in 
section (b)(1)under BCR 10.9(b)(3), the parties still 
cannot resolve their dispute or if the Court declines to 
rule on the dispute, then a party may file a discovery 
motion.  The requirements of RuleBCR 7 apply to any 
such motion, except that: (1)(i) the Court may modify 
the briefing schedule and limits on briefs in its instruc-
tions after the RuleBCR 10.9(b)(1)(3) consultation 
conference;, (2)(ii) unless the Court orders otherwise, 
the supporting brief and any responsive brief may 
each not exceed 3,750 words unless the Court orders 
otherwise;, and (3)(iii) reply briefs will only be permit-
ted if the Court requests on its own initiative or grants 
a moving party leave to file a reply upon a showing of 
good cause.

(d) Cost-shifting requests. If a party contends that 
cost shifting is warranted as to any discovery sought, 
then the party’s brief should address estimated costs 
of responding to the requests and the proportionality  
of the discovery sought. Counsel’s estimate must have 
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a reasoned factual basis, and the Court may require 
that any such basis be demonstrated by affidavit.

(e) Depositions. This rule does not preclude parties from 
seeking an immediate telephone ruling by telephone 
from the Court on any dispute that arises during 
a deposition that justifies such a conference with  
the Court.

*        *        *

Rule 11.  Mediation

11.1.  Mandatory mediation. All mandatory complex business 
cases and cases assigned to a Business Court judge pursuant to Rule 
2.1 of the General Rules of Practice are subject to the Revised Rules 
Implementing Statewide Mediated Settlement Conferences and Other 
Settlement Procedures in Superior Court Civil Actions. Although the 
these statewide mediation rules require participation in a mediation 
utilizing a certified mediator unless the Court orders otherwise on a 
showing of good cause, the parties may engage in multiple mediated 
settlement conferences before the same or different mediators.

11.2.  Selection and appointment of mediator. The parties 
should attempt to reach agreement on a mediatorselect a mediator by 
agreement. The Case Management Report should contain either the par-
ties’ agreement or, in the absence of an agreement, each party’s nominee 
of a certified mediator for Court appointment by the Court. If all parties 
cannot agree on a mediator, then the Court will appoint a mediator from 
the list of certified mediators maintained by the North Carolina Dispute 
Resolution Commission.

11.3.  Report of mediator. Within ten days of the conclusion 
of the mediation, the mediator must mail or e-mail a copy of his or her 
report to the Court, in addition to filing the report with the Clerk of 
Superior Court in the county of venue.

11.4.  Notification of settlement. The parties are encouraged 
to keep the Court apprised of the status of settlement negotiations 
and should notify the Court promptly when the parties have reached  
a settlement.

*        *        *

Rule 12.  Pretrial and Trial

12.1.  Case-specific pretrial and trial management. The Court 
may modify the deadlines and requirements in this rule as the circum-
stances of each case dictate.
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12.2.  Trial date. The Court will establish a trial date for every 
case.  The Court may establish that date in the Case Management Order 
or otherwise. The Court ordinarily will not set a trial to begin fewer than 
sixty days after the Court issues a ruling on any post-discovery disposi-
tive motions.

Trial dates should be considered peremptory settings. Any party 
who foresees a potential conflict with a trial date should advise the 
Court no later than fourteen days after being notified of the trial date. In 
addition, after the Court sets a trial date, counsel of record should avoid 
setting any other matter for trial that would conflict with the trial date.  
Absent extraordinary and unanticipated events, the Court will not con-
sider any continuance because of conflicts of which it was not advised 
in conformity with this rule.

12.3.  Pretrial process. The following chart sets forth standard 
pretrial activity with presumptive deadlines. As stated in Rule 12.1, the 
Court may modify any or all of these deadlines and requirements as the 
circumstances in a case dictate:

45 days before pretrial hearing

Trial exhibits (or a list of exhibits 
identified by batesBATES number 
if the exhibits were exchanged 
in discovery) and witness lists 
served on opposing parties

30 days before pretrial hearing 
Deposition designations served 
on opposing parties

21 days before pretrial hearing

Pretrial attorney conference 

Deposition counter-designations 
and objections to deposition 
designations served on opposing 
parties 

Supplemental trial exhibit and 
witness lists served on opposing 
parties

17 days before pretrial hearing
Objections to trial exhibits served 
on opposing parties

14 days before pretrial hearing

Motions in limine and briefs in 
support, if any, filed and served 

Proposed pretrial order filed and 
served



BUSINESS COURT RULES

7 days before pretrial hearing 
Responses to motions in limine 
filed and served 

No later than 14 days before trial Pretrial hearing

7 days before trial

Trial brief, if any, filed and served 

Proposed jury instructions filed 
and served 

Proposed findings of fact and 
conclusions of law, if necessary, 
filed and served 

Submit joint statement of any 
stipulated facts

12.4.  Pretrial attorney conference. Counsel are responsible 
for conducting a pretrial conference. At the conference, the parties 
should discuss the items listed in the Court’s form pretrial order.  Lead 
trial counsel (and local counsel, if different) for each party must partici-
pate in the conference. The conference may be an in-person conference 
or conducted through remote means.

12.5.  Proposed pretrial order. Counsel are responsible for 
preparing a proposed pretrial order. Appendix 5 to the Rulesthese rules 
contains a template proposed pretrial orderProposed Pretrial Order 
template. The parties are encouraged to use the form order to prepare 
their own order but may also deviate from the form order as the nature 
of the case dictates. The proposed order should generally include the 
following items:

(a) stipulations about the Court’s jurisdiction over 
the parties and the designation and proper joinder  
of parties;

(b) a list of trial exhibits (other than exhibits that might 
be used for rebuttal or impeachment) and any objec-
tions to those exhibits;

(c) the timing and manner of the exchange of demonstra-
tive exhibits or any proposed exhibits not produced 
in discovery including whether demonstrative exhib-
its will be used in opening statements;

(d) a list of trial witnesses, including witnesses whose 
testimony will be presented by deposition;

(e) a list of outstanding motions and motions that might 
be filed before or during trial;



BUSINESS COURT RULES

(f) a list of issues to be tried, noting (if needed) which 
issues will be decided by the jury and which will be 
decided by the Court;

(g) the technology that the parties intend to use, includ-
ing whether that technology will be provided by the 
Court or by the parties;

(h) whether the parties desire to use real-time court 
reporting and, if so, how the parties will apportion 
the costs of that reporting;

(i) any case-specific issues or accommodations needed 
for trial, such as use of interpreters, use of jury ques-
tionnaires, or measures to be employed to protect 
information that might merit protection under Rule 
26(c)(vii) of the Rules of Civil Procedure;

(j) a statement that all witnesses are available and the 
case is trial ready;

(k) an estimate of the trial’s length; and

(l) a certification that the parties meaningfully discussed 
the possibility and potential terms of settlement  
at the pretrial attorney conference.

12.6.  Deposition designations. If a party desires to present 
deposition testimony at trial, then the party must designate that tes-
timony by page and line number of the deposition transcript. A party 
served with deposition designations may serve objections and counter-
designations; the objecting party must identify a basis for each objection.

All designations, counter-designations, and objections should be 
exhibits to the proposed pretrial order. In addition, the party that desig-
nates deposition testimony to which another party objects must provide 
the presiding judge with a chart in Microsoft Word format that lists (a)(i) 
the testimony offered to which another party objects, (b)(ii) the object-
ing party, (c)(iii) the basis for the objection, and (d)(iv) a blank line on 
which the presiding judge can write his or her ruling.

12.7.  Pretrial hearing. The Court will conduct a pretrial hearing 
no later than fourteen days before trial. Lead counsel (and local counsel, 
if different) for each party must attend the hearing in person. The Court 
may order a party with final settlement authority to attend the pretrial 
hearing, but no party will be required to attend unless ordered by the 
Court. The pretrial hearing may include any matter that the Court deems 
relevant to the trial’s administration, including but not limited to:
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(a) a discussion of the items in the proposed pretrial 
order;

(b) argument and ruling on any pending motions and 
objections, including objections to exhibits and 
deposition designations included in the proposed 
pretrial order;

(c) the resolution of any disagreement about the issues 
to be tried;

(d) unique jury issues, such as preliminary substan-
tive jury instructions, juror questionnaires, or jury 
sequestration;

(e) the use of technology;

(f) the need for measures to protect information under 
Rule 26(c)(vii) of the Rules of Civil Procedure; and

(g) whether any further consideration of settlement is 
appropriate.

12.8. Final pretrial order. The Court will enter a final pretrial 
order.

12.9. Motions in limine. BriefsUnless the Court orders other-
wise, briefs regarding motions in limine are not required if the grounds 
for the motion are evidenced by the motion itself.  Opening and response 
briefs may not exceed 3,750 words.  Reply briefs will only be permit-
ted in exceptional circumstances with the Court’s permission or at the 
request of the Court.  The Court may elect to withhold its ruling on a 
motion in limine until trial, and any ruling the Court may elect to make 
on a motion in limine prior to trial is subject to modification during the 
course of the trial.

12.10.  Jury instructions.

(a) Timing. When filing proposed jury instructions, a 
party must also e-mail a copy of the proposed jury 
instructions in Microsoft Word format to the judicial 
assistant for the presiding Business Court judge.

(b) Issues. In addition to the form as provided below,  
the jury instructions must state the proposed issues 
to be submitted to the jury.

(c) Form.

(1) Every instruction should cite to relevant 
authority, including but not limited to the North 
Carolina Pattern Jury Instructions.
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(2) Each party should file two different copies of 
its proposed instructions: one copy with the 
citations to authority, and one copy without  
those citations.

(3) Proposed instructions should contain an index 
that lists the instruction number and title for 
each proposed instruction.

(4) Each proposed instruction should be on its own 
separate page, should be printed at the top of 
the page, and should receive its own number.  
The proposed instructions should be consecu-
tively numbered.

(5) If the parties propose a pattern jury instruc-
tion without modification to that instruction, 
then the parties may simply refer to the instruc-
tion number.  If the parties propose a pattern 
instruction with any modification, then the par-
ties should clearly identify that modification.

(d) Preliminary instructions. The parties may further 
propose that the Court provide the jury preliminary 
instructions prior to the presentation of the evidence.  
In that event, the parties must provide the proposed 
form of any such preliminary instructions and the 
parties’ proposal as to the time at which such prelimi-
nary instructions will be presented.

12.11.  Proposed findings of fact and conclusions of law. The 
Court may require each party in a non-jury matter to file proposed find-
ings of fact and conclusions of law.

12.12.  Trial briefs. Unless ordered by the Court, a party may, 
but is not required to, submit a trial brief.  A trial brief may address con-
tested issues of law and anticipated evidentiary issues (other than those 
raised in a motion in limine). The trial brief need not contain a complete 
recitation of the facts of the case. A party may not file a brief in response 
to another party’s trial brief unless the Court requests a response.  Unless 
otherwise ordered by the Court, a trial brief is not subject to the word 
limits for briefs under RuleBCR 7.

12.13. Stipulated facts. If the parties intend to file a joint state-
ment of any stipulated facts other than any stipulated facts listed in 
the proposed pretrial order, then the parties must file the statement 
before the trial begins. The statement should also explain when and 
how the parties propose that the stipulations be presented to the jury. 
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If the parties cannot agree on when and how the stipulated facts should 
be presented to the jury, then the Court will decide this issue before  
jury selection.

*        *        *

Rule 13.  Review of Administrative Actions

13.1. GenerallyGeneral principles. This rule applies to the 
Court’s review of a final agency decision, including cases brought under 
N.C. Gen. Stat.N.C.G.S. § 105-241.16 (i.e., “administrative appeals”).  
This rule does not apply to civil actions brought pursuant to N.C. Gen. 
Stat.N.C.G.S. § 105-241.17.

13.2. Case management. Unless the Court orders otherwise, 
RuleBCR 9 and 11 do not apply to administrative appeals.

13.3. Record in administrative appeals. Within fifteen days of 
the date of the letter from the Office of Administrative Hearings submit-
ting the official record in an administrative appeal to the Wake County 
Clerk of Superior Court, the parties must meet and confer regarding any 
further actions that may be required to prepare the appropriate record 
for use in the Business Court proceeding.

Within twenty days of the parties’ conference discussed in the 
prior sentence, the parties must either (a) file a stipulation that they 
agree to the contents of the record or (b) jointly submit a final record 
that, as appropriate, modifies the record submitted by the Office of 
Administrative Hearings.Within twenty days of that conference, the par-
ties must file with the Court a final administrative record.  This filing 
must include a statement that clarifies whether the final record consists 
of (i) the official record that the Office of Administrative Hearings sub-
mitted to the Wake County Clerk of Court, or (ii) a modified version of 
the record to which the parties have agreed.

If the parties cannot agree on a final record, then the parties must 
notify the Court of the disagreement and seek the Court’s assistance 
in resolving the disagreementutilize the procedures described in BCR 
10.9(b) to raise their disagreement with the Court.

13.4. Briefs. The petitioner in an administrative appeal must 
file its brief no later than thirty days after the date that the parties file a 
stipulation that they are in agreement as to the contents of the record or 
the date the final record is submitted to the Court under RuleBCR 13.3.  
The respondent may file its brief no later than thirty days after service of 
the petitioner’s brief.  The petitioner may file a reply brief no later than 
ten days after service of the respondent’s brief.  All briefs must comply 
with the formatting and length requirements of RuleBCR 7.



BUSINESS COURT RULES

13.5. Hearings. The Court, in its discretion, may conduct a 
hearing on an administrative appeal after briefing is completed.

*        *        *

Rule 14.  Appeals

14.1. How an appeal is taken. An appeal from an order or 
judgment of the Court is taken by filing a written notice of appeal with 
the Clerk of Superior Court in the county of venue. The notice of appeal 
must be filed within the time, in the manner, and with the effect provided 
by the controlling statutes and the North Carolina Rules of Appellate 
Procedure. The parties should promptly file a copy of the notice of 
appeal with the Court.

14.2. Orders and opinions issued by the Appellate Division. 
If an appellate court issues an order or opinion in a case that is simulta-
neously proceeding (in whole or in part) in the Court, then the parties 
are encouraged to submit a copy of the order or opinion to the Court by 
e-mailing it to the law clerk for the presiding Business Court judge.

The parties are also encouraged to notify the law clerk for the pre-
siding Business Court judge if the appellate process for an action has 
reached its conclusion.  This notification allows the Court to close cases 
that are no longer being litigated.

14.3. Procedures on remand. If an appellate court orders that 
a case on appeal be remanded to the Court for further proceedings, 
then—unless the Court instructs otherwise—the parties must confer 
within fifteen days of the issuance of the mandate pursuant to Appellate 
Rule 32 of the North Carolina Rules of Appellate Procedure about the 
case-management issues that apply to the proceedings upon remand. 
The parties must submit a report to the Court within ten days of the 
meeting that proposes a case-management structure for the proceedings.

*        *        *

Rule 15.  Receivers

15.1. Applicability.

(a) This rule governs practice and procedure in receiver-
ship matters before the Court.

(b) The term “receivership estate,” as used in this rule, 
refers to the entity, person, or property subject to  
the receivership.
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15.2. Selection of receiver. On motion or on its own initiative, 
and for good cause shown, the Court may appoint a receiver as provided 
by law.

(a) Qualifications. A receiver must have sufficient com-
petence, qualifications, impartiality, and experience 
to administer the receivership estate and otherwise 
perform the duties of the receiver.

(b) Motion to appoint receiver. When a party moves 
the Court to appoint a receiver, the party should 
propose candidates to serve as receiver. The motion 
should explain each candidate’s qualifications. The 
motion should also disclose how the receiver will 
be paid, including the proposed funding source. A 
proposed order describing the proposed receiver’s 
duties, powers, compensation, and any other issues 
relevant to the proposed receivership must be filed 
with the motion to appoint a receiver. Non-movants 
may respond to the motion within twenty days of 
service of the motion. The Court may appoint one of 
the proposed receivers or, in its discretion, a different 
receiver.  The Court may also propose or require a dif-
ferent fee arrangement for the receiver.

(c) Ex parte appointment of receiver. The Court will 
not appoint a receiver on an ex parte basis unless the 
moving party shows that a receiver is needed to avoid 
irreparable harm. A receiver appointed on an ex parte 
basis will be a temporary receiver pending further 
order of the Court.

(d) Sua sponte appointment of receiver. If the Court 
appoints a receiver on its own initiative, then any 
party may file an objection to the selected receiver 
and propose an alternative receiver within ten days of 
entry of the order appointing the receiver.  The objec-
tion should contain the information listed in RuleBCR 
15.2(b) about the alternative proposed receiver.

(e) Duties, powers, compensation, and other issues.  
When appointing a receiver, the Court will enter an 
order that outlines the receiver’s duties, powers, com-
pensation, and any other issues relevant to the pro-
posed receivership.  Appendix 23 to the Rulesthese 
rules contains a non-exclusive list of provisions that 
might be appropriate for a receivership order.
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15.3. Removal. The Court may remove any receiver for good 
cause shown.

*        *        *

Rule 16.  Referees

16.1. Appointment and removal. At the Case Management 
Meeting, the parties must discuss the potential benefit of a referee and 
summarize their views in the Case Management Report. In addition to 
that discussion and report, any party may file a motion for the appoint-
ment of a referee pursuant to the Rulesthese rules and to Rule 53 of the 
Rules of Civil Procedure. The motion should comply with Rule 53 of  
the Rules of Civil Procedure and also contain the following:

(a) the proposed scope of the referee’s authority and 
tasks;

(b) the grounds for reference under Rule 53(a) of the 
Rules of Civil Procedure, including, if any party has 
not joined in or consented to the motion, a state-
ment of the circumstances that warrant compulsory 
reference pursuant to Rule 53(a)(2) of the Rules of  
Civil Procedure;

(c) the names and qualifications of any candidates that 
the Court should consider as a referee, as well as  
a statement as to whether the parties consent to 
each candidate;

(d) the referee’s proposed compensation and the source 
of the compensation;

(e) any requests for special powers to be provided under 
Rule 53(e) of the Rules of Civil Procedure; and

(f) if any party has not joined in or consented to the 
motion, then a certification that counsel for the mov-
ing party has consulted with counsel for all non-
moving parties and a statement of the position of any 
non-moving parties.

The Court may appoint a referee on its own motion as provided in 
Rule 53(a)(2) of the Rules of Civil Procedure.  In appropriate cases when 
reference is not compulsory, the Court may recommend to the parties 
the use of a referee if the referee would aid judicial economy.

16.2. Discovery referees. Counsel are encouraged to give spe-
cial consideration to the appointment of discovery referees, particularly 
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in cases expected to involve large amounts of electronically stored 
informationESI or when there may be differing views regarding the use 
of keyword searches, utilization of predictive coding, or the shifting or 
sharing of costs associated with large-scale or costly discovery.  The par-
ties are encouraged to be creative and flexible in utilizing discovery ref-
erees to avoid unnecessary cost and motion practice before the Court.

16.3. Scope of referee’s duties. When appointing a referee, the 
Court will enter an order that outlines the referee’s duties, powers, com-
pensation, and any other issues relevant to the proposed work of the 
referee. Appendix 34 to the Rulesthese rules contains a non-exclusive list 
of terms that might be appropriate for an order that appoints a referee.

16.4. Agreement to submit to referee’s final decision. When 
a referee issues a final report, the parties may agree to forgo judicial 
review of that report. This type of agreement must be embodied in a 
stipulation filed with the Court that (1)(i) specifies the case, proceeding, 
claim, or issue to be submitted to the referee for final decision; (2)(ii) 
states that the parties to the stipulation waive the right to seek further 
judicial review of the referee’s decision; and (3)(iii) recites that each 
party has consulted with counsel and agreed to the submission of the 
case, proceeding, claim, or issue to the referee for a final decision that 
will not be reviewable.  For the stipulation to take effect, the Court must 
approve the stipulation.

*        *        *

Appendix 1.  Notice of Designation Template

STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  
 Plaintiff,  
  
 V. APPENDIX 1:
  NOTICE OF DESIGNATION
ABC CORPORATION,  TEMPLATE 

 Defendant. 

Pursuant to N.C. Gen. Stat.N.C.G.S. § 7A-45.4, [INSERT PARTY] 
seeks to designate the above-captioned action as a mandatory complex 
business case.  In good faith and based on information reasonably avail-
able, [INSERT PARTY], through counsel, hereby certifies that this action 
meets the criteria for:
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_____ Designation as a mandatory complex business case pur-
suant to N.C. Gen. Stat.N.C.G.S. § 7A-45.4(a), in that it 
involves a material issue related to:

_____ (1) Disputes involving the law governing corpora-
tions, except charitable and religious organi-
zations qualified under N.C. Gen. Stat.N.C.G.S. 
§ 55A-1-40(4) on the grounds of religious 
purpose, partnerships, and limited liability 
companies, including disputes arising under 
Chapters 55, 55A, 55B, 57D, and 59 of the 
General Statutes.

_____ (2) Disputes involving securities, including dis-
putes arising under Chapter 78A of the General 
Statutes.

_____ (3) Disputes involving antitrust law, including dis-
putes arising under Chapter 75 of the General 
Statutes that do not arise solely under N.C. 
Gen. Stat.N.C.G.S. § 75-1.1 or Article 2 of 
Chapter 75 of the General Statutes.

_____ (4) Disputes involving trademark law, includ-
ing disputes arising under Chapter 80 of the 
General Statutes.

_____ (5) Disputes involving the ownership, use, licens-
ing, lease, installation, or performance of intel-
lectual property, including computer software, 
software applications, information technology 
and systems, data and data security, pharma-
ceuticals, biotechnology products, and biosci-
ence technologies.

_____ (6) Disputes involving trade secrets, including dis-
putes arising under Article 24 of Chapter 66 of 
the General Statutes.

_____ (7) Contract disputes in which all of the following 
conditions are met:

(a) At least one plaintiff and at least one 
defendant is a corporation, partnership, 
or limited liability company, including 
any entity authorized to transact business 
in North Carolina under Chapter 55, 55A, 
55B, 57D, or 59 of the General Statutes.
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(b) The complaint asserts a claim for breach 
of contract or seeks a declaration of 
rights, status, or other legal relations 
under a contract.

(c) The amount in controversy computed in 
accordance with N.C. Gen. Stat.N.C.G.S. 
§ 7A-243 is at least one million dollars 
($1,000,000).

(d) All parties consent to the designation. [If 
all parties have not consented, indicate 
that the Notice of Designation is condi-
tional pursuant to RuleBCR 2.5.]

_____ Designation as a mandatory complex business case pur-
suant to N.C. Gen. Stat.N.C.G.S. § 7A-45.4(b), in that it is  
an action:

_____ (1) Involving a material issue related to tax law 
that has been the subject of a contested tax 
case for which judicial review is requested 
under N.C. Gen. Stat.N.C.G.S. § 105-241.16, 
or a civil action under N.C. Gen. Stat.N.C.G.S.  
§ 105-241.17 containing a constitutional chal-
lenge to a tax statute.

_____ (2)  Described in subsection (1), (2), (3), (4), (5), 
or (8) of N.C. Gen. Stat.N.C.G.S. § 7A-45.4(a) 
in which the amount in controversy computed 
in accordance with N.C. Gen. Stat.N.C.G.S.  
§ 7A-243 is at least five million dollars 
($5,000,000).

Briefly explain why the action falls within the specific catego-
ries checked above and provide information adequate to determine 
that the case has been timely designated (e.g., dates of filing or service  
of the complaint or other relevant pleading).  If necessary, include 
additional information that may be helpful to the Court in determin-
ing whether this case is properly designated a mandatory complex 
business case.

Attach a copy of all significant pleadings filed to date in this 
action (e.g., the complaint and relevant pending motions).

[INSERT DATE AND SIGNATURE BLOCKS]
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*        *        *

Appendix 2.  Case Management Report Template

STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  
 Plaintiff,  
  
 V. APPENDIX 2: CASE
  MANAGEMENT REPORT
ABC CORPORATION,  TEMPLATE 

 Defendant. 

The undersigned counsel of record began the Case Management 
Meeting on [INSERT DATE] and submit this report on [INSERT DATE] 
as required by Business Court RuleBCR 9.

1.  Summary of the case. Each party (or group of parties repre-
sented by common counsel) should summarize the dispute from its (or 
their) perspective.  No summary by any party or group of parties may 
exceed 250 words.  The parties may also agree on a joint summary not 
to exceed 500 words.

2.  Initial motions. This section of the report should list whether 
any party plans to file a motion for emergency relief, a motion to dis-
miss, or any other early-stage motion.  The party that plans to file the 
motion may provide a short explanation of the basis for the motion.  
That party should also list the projected date on which the motion will 
be filed.  The report should reference any proposed modification of the 
time requirements or word limits for briefing.  This section should also 
discuss whether the parties have agreed on any deadlines for amending 
the pleadings or adding parties and what the impact of those deadlines 
would be.

3.  Discovery. This section should summarize the parties’ agree-
ment and/or competing proposals for discovery.  The section should 
cover at least the following topics:

• a proposed discovery schedule;

• an ESI protocol;

• limits on written discovery and depositions;

• any agreements related to privilege logs;
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• any agreement about the effects of the inadvertent waiver 
of attorney-client privilege or attorney work-product; and

• expert discovery.

One or more parties may also ask the Court in the report to post-
pone creating a discovery schedule until after the Court decides any ini-
tial motions, including but not limited to motions to dismiss.

This section should also state whether the parties have completed 
their full discussion of discovery management or whether they have 
scheduled a second discovery-management meeting. If the parties have 
scheduled a second meeting, then the report must indicate which topics 
remain for discussion at the second meeting and identify the time by 
which a further report must be filed with the Court.

4.  Confidentiality. The report should indicate which parties, if 
any, anticipate the need for a protective order.  If the parties agree that a 
protective order should be entered but do not agree on the terms of that 
order, the report should explain the nature of the disagreement and any 
specific language in dispute.  

5.  Mediation. The report must explain whether the parties agree 
to early mediation and any agreements reached to facilitate an early 
mediation.  If the parties do not agree to early mediation, then the report 
must confirm that counsel have discussed with their client(s) the cost 
of litigation and the potential cost savings that may be realized by an  
early mediation.

In any event, the report must include a deadline for mediation (or 
competing proposals) and the name of the agreed-upon mediator.  If 
the parties do not agree on a mediator, then the report should list each 
party’s choice of mediator.

6.  Special circumstances.

(a) Class allegations. If the complaint includes class action 
allegations, then the report should summarize the par-
ties’ agreement and/or competing proposals for the tim-
ing, nature, and extent of class certification discovery, 
how and/or whether class and merits discovery should 
be bifurcated or sequenced, and a proposed deadline for 
the plaintiff(s) to move for class certification. In the event 
that multiple related class actions are pending, the parties 
must report their views on special efforts that should be 
undertaken and the time for doing so, such as the appoint-
ment of lead counsel, consolidation, or coordination with 
proceedings in other jurisdictions.
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(b) Derivative claims. If the complaint includes derivative 
claims, then the report should summarize the parties’ 
positions on whether proper demand was made.  The 
report should also describe any agreement and/or com-
peting proposals on any special committee investigation, 
any stay of proceedings, or other issues regarding the 
derivative claims.

(c) Related proceedings. If there are multiple related pro-
ceedings, then the parties should state their views on 
what efforts, including but not limited to consolidation or 
shared discovery, should be undertaken.

7.  Referees. The report should identify any matter(s) that might 
be appropriate for reference to a referee.  The parties are specifically 
encouraged to think creatively about how the use of a referee might 
expedite the resolution of the case.

8. Potential cost and time requirements of litigation. 
Counsel should certify that they have conferred with their respective 
clients and have given their clients a good-faith estimate of the potential 
cost and time requirements of the litigation.

9. Other matters. The report should identify and discuss any 
other matters significant to case management.

[INSERT DATE AND SIGNATURE BLOCKS]

*        *        *

Appendix 3.  Potential Terms of Receivership Order

This appendix contains potential terms for an order under Business 
Court RuleBCR 15.2(e).

1.  Duties. 

(a) Acceptance of receivership. The Court’s order may 
identify a deadline for the proposed receiver to file an 
acceptance of receivership and give notice of the receiv-
er’s bond if required under North Carolina law or by order 
of the Court.  The order may require that the acceptance 
be served on all counsel and certify that the receiver will:

(1) act in conformity with North Carolina law and rules 
and orders of the Court; 

(2) avoid conflicts of interest;
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(3) not directly or indirectly pay or accept anything of 
value from the receivership estate that has not been 
disclosed and approved by the Court;

(4) not directly or indirectly purchase, acquire, or 
accept any interest in the property of the receiver-
ship estate without full disclosure and approval by 
the Court; and

(5) otherwise act in the best interests of the receiver-
ship estate. 

(b) Notice of appointment. The Court’s order may direct 
a deadline for the receiver to provide notice of entry of 
the order of appointment to any known creditor of the 
receivership estate and any other person or entity hav-
ing a known or recorded interest in all or any part of the 
receivership estate.

(c) Inventory. The Court’s order may set a deadline for the 
receiver to file with the Court an itemized and complete 
inventory of all property of the receivership estate, the 
property’s nature and possible value as nearly can be 
ascertained, and an account of all known debts due from 
or to the receivership estate.

(d) Initial written plan. The Court’s order may set a dead-
line for the receiver to file an initial written plan for  
the receivership estate. The order may require the plan 
to identify:

(1) the circumstances leading to the institution of the 
receivership estate; 

(2) whether the goal of the receivership is to preserve 
and operate any business within the estate, to liqui-
date the estate, or to take other action; 

(3) the anticipated costs likely to be incurred in the 
administration of the receivership estate; 

(4) the anticipated duration of the receivership estate;

(5) if an active business is to be operated, the number of 
employees and estimated costs needed to do so;

(6) if property is to be liquidated, the estimated date 
by which any appraisal and sale by the receiver will 
occur, and whether a public or private sale is con-
templated; and 
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(7) any pending or anticipated litigation or legal pro-
ceedings that may impact the receivership estate. 

(e) Updated plans. The Court’s order may require the 
receiver to file updated plans on a periodic basis, such 
as every ninety days. The order may require that each 
updated plan (i) summarize the actions taken to date 
measured against the previous plan, (ii) list anticipated 
actions, and (iii) update prior estimates of costs, expenses, 
and the timetable needed to complete the receivership.

(f) Periodic reports. The Court’s order may require the 
receiver to file periodic reports, such as every thirty days, 
that itemize all receipts, disbursements, and distributions 
of money and property of the receivership estate.

(g) Liquidation and notice. The Court’s order may pro-
vide terms relating to the liquidation of the receivership 
estate—including terms that require the receiver to afford 
reasonable opportunity for creditors to present and prove 
their claims pursuant to N.C. Gen. Stat.N.C.G.S. § 1-507.6.  
The order may also require the receiver, upon notice to all 
parties, to request that the Court fix a date by which credi-
tors must file a written proof of claim and to propose to 
the Court a schedule and method for notice to creditors. 

(h) Report of claims. The Court’s order may provide a dead-
line for the receiver to file a report as to claims made pur-
suant to N.C. Gen. Stat.N.C.G.S. § 1-507.7, with service on 
all parties and on all persons or entities who submitted a 
proof of claim. The Court’s order may set out guidelines 
for the report, such as requiring recommendations on the 
treatment of claims (i.e., whether they should be allowed 
or denied (in whole or in part) and the priority of such 
claims) and setting a deadline for objections to the report. 

(i) Final report. The Court’s order may require the receiver, 
before the receiver’s discharge, to file a final written 
report and final accounting of the administration of the 
receivership estate. 

2.  Powers. The Court may issue an order that sets forth the pow-
ers of the receiver, in addition to the powers and authorities available to 
a receiver under statutory and/or common law. The powers stated in the 
order may include the power:

• to take immediate possession of the receivership assets, 
including any books and records related thereto;
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• to dispose of all or any part of the assets of the receiver-
ship estate wherever located, at a public or private sale, if 
authorized by the Court; 

• to sue for and collect all debts, demands, and rents of the 
receivership estate;

• to compromise or settle claims against the receivership 
estate;

• to enter into such contracts as are necessary for the 
management, security, insuring, and/or liquidation of the 
receivership estate;

• to employ, discharge, and fix the compensation and con-
ditions for such agents, contractors, and employees as 
are necessary to assist the receiver in managing, secur-
ing, and liquidating the receivership estate;  and

• to take actions that are reasonably necessary to adminis-
ter, protect, and/or liquidate the receivership estate. 

3.  Compensation and expenses. 

(a) Timing of compensation application. The Court’s 
order may require a receiver that seeks fees to file an 
application with the Court and serve a copy upon all par-
ties and all creditors of the receivership estate. The appli-
cation may be made on an interim or final basis and must 
advise the parties and creditors of the receivership estate 
that any objection to the application must be filed within 
seven days of service of the notice.

(b) Substance of application. The Court’s order may 
require that a receiver’s application for fees include a 
description in reasonable detail of the services rendered, 
time expended, and expenses incurred; the amount of 
compensation and expenses requested; the amount of 
any compensation and expenses previously paid to the 
receiver; the amount of any compensation and expenses 
that the receiver has been or will be paid by any source 
other than the receivership estate; and a disclosure of 
whether the compensation would be divided or shared 
with anyone other than the receiver. 

(c) Notice of hearing on application. The Court’s order may 
require the receiver to notify all creditors of the receiver-
ship estate of the date, time, and location of any hearing 
that the Court sets on the receiver’s fee application.
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*        *        *

Appendix 4.  Potential Terms of Order Appointing Referee

This appendix contains potential terms for an order under 
Business Court RuleBCR 16.3.

1. Transcription. The Court may order that, when a referee 
receives witness testimony:

• the testimony be transcribed by a court reporter and filed 
in the action pursuant to Rule 53(f)(3) of the Rules of 
Civil Procedure; 

• any request to transcribe a proceeding be made at least 
fourteen days before the proceeding;

• if the referee or the Court requires transcription, then all 
parties to the proceedings share equally in the transcrip-
tion costs; and

• if a request for transcription is not joined in by all of the 
parties to a case, then only those parties that request 
transcription will be responsible for transcription costs.  

2. Reports and exceptions.  

(a) Final written report. The Court may order the referee 
to issue a final written report as described in Rule 53 of 
the Rules of Civil Procedure.

(b) Draft report. The Court may require the referee to pro-
vide the parties with a report in draft form.  The Court 
may allow parties to submit exceptions to the draft report 
to the referee within a particular deadline and to allow 
responses to the exceptions within a deadline.

(c) Exceptions to final report. The Court may require that 
exceptions to a final report be heard exclusively by the 
Court.  The Court may set a deadline for exceptions to 
final reports.

3. Compensation. The Court may specify the terms of a refer-
ee’s compensation. The Court may require that applications for advance-
ments made pursuant to Rule 53(d) of the Rules of Civil Procedure be 
made by the referee in writing and served on all parties.  The Court may 
also set a deadline for any objections to the requested advancement.
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*        *        *

Appendix 5.  Proposed Pretrial Order Template

STATE OF NORTH CAROLINA  IN THE GENERAL COURT 
  OF JUSTICE
COUNTY OF ___________  SUPERIOR COURT DIVISION
  CIVIL ACTION NO.:
JOHN DOE,  
 Plaintiff,  
  
 V. APPENDIX 5:
  PROPOSED PRETRIAL ORDER
ABC CORPORATION,  TEMPLATE 

 Defendant. 

Pursuant to Rule 16 of the North Carolina Rules of Civil Procedure 
and RuleBCR 12.4 of the Business Court Rules, the parties participated 
in a pretrial conference on [insert dateINSERT DATE] and now submit 
this pretrial order.

1. Stipulations. The parties should list stipulations on subject-
matter jurisdiction, personal jurisdiction, joinder of parties, and any 
other salient legal and/or procedural issues on which they agree.

2. Exhibits. The parties should attach their exhibit lists to the 
pretrial order.  The parties should also cover at least the following topics 
related to exhibits:

• whether any party objects to the admission of any 
exhibit(s);

• whether any party objects to the authenticity of any 
exhibit(s); and

• the timing and manner of the exchange of demonstrative 
exhibits including whether demonstrative exhibits will 
be used in opening statements.

3. Witnesses and deposition designations. The order should 
contain each party’s list of potential trial witnesses. The lists should 
identify witnesses whose testimony will be presented by deposition.  
The parties should also attach deposition designations, counter-designa-
tions, and related objections.

4. Motions. The parties should list any outstanding motions and 
any motions that might be filed before or during trial. The list should 
include pending or anticipated motions in limine.
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5. Issues. The parties should list the issues to be tried, noting 
which issues the jury will decide and which issues the Court will decide.  
The parties should also describe any disagreement related to these matters.

6. Courtroom technology and other accommodations. The 
parties should describe the technology that they intend to use during 
trial.  For each technology, the parties should clarify who (the parties or 
the Court) will provide the technology and, if applicable, how the par-
ties will apportion the cost of the technology.  The parties should also 
list any case-specific accommodations needed for trial, as described in 
RuleBCR 12.5(i).

7. Length and readiness. The parties should estimate how long 
the trial will last. If the parties disagree on the estimate, then each party 
should give its own estimate. The parties should also state that all poten-
tial trial witnesses are available and that the case is trial-ready.

8. Settlement.  The parties should certify that they engaged in a 
meaningful settlement discussion—including the exchange of potential 
settlement terms—during the pretrial conference.  The parties should 
immediately notify the Court in the event of a material change in settle-
ment prospects.

[INSERT SIGNATURES OF ALL PARTICIPATING COUNSEL]

*        *        *

These amendments to the North Carolina Business Court Rules 
become effective on 1 July 2019.

These amendments shall be published in the North Carolina 
Reports and posted on the rules web page of the Supreme Court of 
North Carolina.

Ordered by the Court in Conference, this the 11th day of June, 
2019.

 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 11th day of June, 2019. 

AMY L. FUNDERBURK
Clerk of the Supreme Court
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